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SUBJECT INDEX 


Act of State—Doctrine of—Applicability 

94 (2) h 

Alwar Limitation Act, S. 29—See Alwar State 
Pre-emption Act (VII [7] of 1946), S. 31(2): 22a 
Alwar State Pre-emption Act (VII [7] of 
1946), S. 30—See ibid, S. 31 (2) ' 22a 

- Ss. 31 (2) and 30 — Suit for pre-emption 

brought within one year of sale but after expiry 
of three months from date of commencement of 
Act — Bar under S. 31 (2), if applies — Alwar 
Limitation Act, S. 29 — Limitation Act (1908), 
S. 29 22a 

Benami — Presumption as to advancement in 
England and benami in India 138c 

(Bikaner) Penal Code, S. 147 — See Criminal 
P. C. (1898), S. 225 13 5b 

- S. 325 — See Criminal P. C. (1898), S. 225 

1356 

Bikaner Prevention of Eviction Order (1942) 
—See under Houses & Rente 
City of Jaipur Municipal Act (1943)—See 

under Municipalities 

Certiorari — See under Constitution of India, 
Art. 226 

Civil Procedure Code (V [6] of 1908), Pre. — 
See Precedents 61a 

- S. 9—See Industrial Disputes Act (1947), 

S. 9 1616 

- S. 13 (a) — Judgment passed by foreign 

Court against non-resident deft. 147a 

-&. 34 _Future interest—Discretion of Court 

—Interference by appellate Court 116 

- S . 38 —Decree binding 148 d 

- S. 48 _ See Limitation Act (1908), Art. 148 

121 (2) 

-5. Q 5 _ See Tort—Abuse of Legal Process: 26 

-S. 96, O. 22, B. 10 —Assignee from deceased 

party applying for substitution 1086 

_s. 99 and O. 14, R. 1 — Omission to frame 

iesues_If and when vitiates trial 56 

- S. 100. 

See also (l) Partnership Act (1932), S. 69;lla 
(2) Tort < 1606 

■S. 100 —Concurrent finding of fact — Ques¬ 


tion whether particular agreement was proved is 
one of fact — Concurrent finding by two lower 
Courts — Finding cannot be challenged in second 
appeal 88a 

- S. 100 , 0. 8, B. 2 — New pleas — Pleas not 

taken in written statement in trial Court nor set 
up in grounds of first appeal — Pleas held could 
not be raised in second appeal 126^ 

- Ss. 100 & 101— Finding of fact and question 

of law — Factum and validity of adoption 186a 
-S. 115—See also ibid, O. 18, R. 2 (2): 1666 


CiYil P. C. ( contd.) 

- S. 115 —Subordinate Court—District Judge 

hearing election petition under U. P. Munici¬ 
palities Act—If Court 45a 

- S. 115, O. 26, B. 1 — Commission for exa¬ 
mination of witness — Person named as witness 
long since dead — Prayer for time to examine 
other person refused—Revision 48 

_S. 115 —Illegality in exeroise of jurisdiction 

_Not considering relevant provisions of law: 586 

_ S. 115 O. 6, B. 17 —“Case decided”—Mean¬ 
ing - Deoision allowing or refusing amendment— 
If case decided 69a 

_ S. 115 —Interlocutory orders—Interference 

in revision 855 

- S. Ii5 —Error of law or iaot 108c 

- S. 115 (c )—Wrong plaoing of onus 79a 

- S. 151, 0. 41, B. 23 — Order of remand 

under inherent powers—Appealability 58a 

_ S. 151, O. 9, B. 9 — Restoration of applica- 

tion dismissed for default ®l fl 

-O. 1, B. 7, O. 41, B. 1 — Alternative claim 

against two defendants — Decree against one — 

Effect 

_ 0. 5, R. 17 — Defendant reported to have 

gone to another village — Affixure of plaint on 
outer door — No proper service 132a 

_ 0. 6, R- 4 _Party relying on cuBtom must 

allege it in pleading 

_ Zo. 6, B. 17—See also ibid, S. 115 69a 

_g’ ft, iy _Amendment substituting cause 

of action „ 10R/ j 

_ O. 8, R. 2—See ibid, S. 100 126d 

_O. 9, B. 9—See (1) ibid S. 161 fla 

(2) Praotice < 816 

_ q g ft, 13 1 Proviso —Suit for possession of 

land jointly cultivated by defendants—Ex parte 
decree — Appln. to set aside decree by odo of 
defendants — Summons not duly served on such 
defendant—Ex parte decree must be set aside a# 
against all of them 1326 

- O. 13, B. 10 (3)—Scope 167 

- O. 14, R. 1—See ibid, S. 99 ‘ 56 

_ 0. 17, R. 3 — An order would be deemed 

under O. 17, R. 3 when the suit is decided and 
not when it is adjourned 

- 0. 18, B. 2 (2) and S. 115 —Defence to lead 

evidence first — Defendant absent on date of 
bearing and plaintiff asked to produce his evi¬ 
dence—Adjournment granted to plaintiff to pro¬ 
duce evidence — Application by defendant before 
date of hearing to produce evidence—Discretion 

c£ Court , 

- 0. 21, R. 24(2) — See Penal Code (i860), 

S. 97 105 
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Civil P. C. (contd.) 

- 0. 22, R. 10—See ibid, S. 96 1085 

- 0. 26, B. 1—See ibid, S. 115 48 

- O. 38, B. 2 —Extent of surety’s liability 

67 

- 0. 40, R. 1 —PowerB of Receiver—Power to 

collect rents 152 

—— 0. 41, B. 1—See ibid 0. 1, R. 7 74 g 

—-— 0. 41, Rr. 17 and 19 — Notice of hearing 
not served on appellant—Dismissal of appeal 
for default—Restoration—Limitation Act (1908), 
Art. 168 47 

-0. 41, R. 23—See also ibid, S, 151 58a 

- 0. 41, R. 23; 0. 43. R. I —Decree on merits 

108a 

- 0. 41, R. 27 —Second appeal— Additional 

evidence—When can be allowed 1475 

- 0. 43, R. 1—See ibid, 0. 41, R. 23 108a 

. -Q. 47, R. 1 —Omission to consider important 

facts on record 85a 

■ 0. 47, R. 1 — Omission to consider important 
facts on record 855 

-0. 47, B. 1 —Decision wrong on merits 85c 

Conflict of Laws —- See International Law 
(Private) 

Constitution of India, • 22—Retrospective 
effect—Order under S. 99A, Criminal P. 0.— 
Criminal P. 0. (1898), S. 99A 1130 

- Art, 21—See Criminal P C. (18S8), S. 491 

1275 

- Art. 22 — See Public Safety — Preventive 

Detention Act (1950), S. 3 69/ 

- Art. 133 —Leave to appeal from decision of 

Rajasthan High Court—Conditions for — Ijlas-i- 
Kbas Rules, 1939, if applicable—Rajasthan High 
Court Ordinance (XV [15] of 1949), S. 40 — 
Rajasthan Appeals and Petitions (Discontinuance) 
Ordinance (XL (40) of 1949), S, 3 55 

- Art. 226 

See also (l) Criminal P. C. (1898), S. 491 

, x 1275 

(2) Income-tax Act (1922), S. 22 (4), 

Proviso 150 (2)5 

—■— Art. 226 —Certiorari—Writ of—Scope of_ 

High Court’s limits of interference—Conclusions 
and findings of tribunal, if oan be interfered 

wifch 51a 

- Mt. 226— Scope—Power to issue writ for 

purpose other than enforcement of fundamental 

ri 6 hts 94 (2)i 

- Art. 226 —Notice by Income tax Officer on 

assessee—Writ against Union of India 94 (2)/ 

-- Art. 226 —Prohibition—Writ of—If can be 

issued when alternative remedy available 94 ( 2)fc 
-- Art. 226 —Writs—Certiorari and Prohibi¬ 
tion—When may be issued—Rajasthan High 
Court Ordinance (1949), S. 28—Municipalities— 
City of Jaipur Municipal Act, (1943) 189 ^ 

-- Arts. 226, 265— Scope — Infringement of 

right under Art. 235 —Relied under Art. 226 if 
can be granted 2 39a 


Constitution of India (oontd.) 

- Art. 226 —Who can apply for writs—Right 

of third party—Injunction restraining assess¬ 
ment of income-tax on all residents of particular 
looality 150 (2)a 

- Art. 226 —Scope—Powers under, when to 

be exercised 161a 

- Arts. 226 and 368 — Jurisdiction of High 

Court to consider validity of appointment of 
Industrial Tribunal — Industrial Disputes Act 
(1947), S. 9 161d 

- Arts. 245 (l), 395, 367 — Government of 

India Aot (1935), Ss. 100 and 101— Instrument 
of Accession (Rajasthan), Cl. 8—Power of Union 
Parliament to impose tax in Rajasthan prior to 


94 (2 )g 
139a 

127a 
94 ( 2)0 
161d 


26.1.1960 

- Art. 265—See ibid, Art. 226 

- Art. 363—See International Law 

- Art. 367—See ibid, Art. 246 (l) 

- Art. 368—See ibid, Art. 226 

- Art. 372—See Criminal P. 0. (1898), S. 491 

1275 

- Art. 374 (4)—See Rajasthan Appeals and 

Petitions (Discontinuance) Ordinance (XL [40] 
of 1949), S. 4 (FB) la 

- Art. 395—See ibid, Art. 245 (l) 94 (2 )g 

Contract Act (IX [9] of 1872), S. 62— Liabi¬ 
lity bo third party 74d 

- S. 73—See Interests Act (1939), S. 1 11 d 

Co-sharers—Property held in common— Ac¬ 
quisition of—Compensation money paid to some 
of them—Suit by others for recovery of their 
Bhare—Maintainability—Hindu Law—Partition 

—Partial 86 

Court-fees Act (VII [7] of 1870), Sch . 1, 
Art. 1 —Counter claim—What amounts to 165 

Criminal Procedure Code (V [5] of 1898) 

- S. 99A — See also Constitution of India, 

Art. 19 113p 

- Ss. 99A, 99D —Grounds for setting aside 

order 118a 

-S. 99D—See also ibid, S. S9A 113a 

- S. 99D —Powers of Special Bench 1185 

-S. 99D —External evidence — Necessity 

118c 

- S. 99D —Intention—Proof of 113d 

-5. 99D —Actual hatred or enmity — Neces¬ 
sity of 113a 

- S. 99D — Onus of proof — Evidence Act 

(1872), Ss. 101 to 103 113 / 

- S. 107 

See also (1) ibid, S. 145 156c 

(2) ibid, S. 145 (10) 156a 

- 83 . 107 , 112 , 113, 118 — Order passed under 

S. 112 not on record, nor any compliance made 
with S. 118 — Reference by Sessions Judge to set 
aside order passed by Magistrate under S. 107 
accepted by High Court 156 fl 

-S’. 112—See also ibid, S. 107 156a 

-Ss. 112, 117 — Order for keeping peace 
pending inquiry 
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Criminal P. C. (contd.) 

- S . 123- See ibid, S. 107 156e 

- S. 117 -See ibid, S. 112 116 

- S. 118—See ibid, S. 107 156a 

- Ss. 145 , 107 — Procedure where parties are 

found in joint possession of property and breach 
of peace is also apprehended 156c 

- S. 145 —Order for joint possession whether 

can be made 156d 

-Ss. 145 C6), 146 — Parties found in actual 

joint possession—Nature of order to be passed 

1565 

- Ss. 145 (10), 107 — Proceedings under 

S3. 145 and J07 whether can be started 

simultaneously 156a 

- S. 146— See ibid, S. 115 (6) 1566 

-S. 156 —Powers of police investigation 

18 la 

-S. 162 —-Duty of Court to grant copies 145 

- Ss. 190 (1) (cj, 436 —Order of District Magis¬ 
trate taking cognizance—Nature of — Eevision 


Criminal P. C. (contd.) 

- S. 498. 

—See also (l) ibid, S. 489 94 (l) 

(2) Essential Supplies (Temporary 
Powers) Act (XXIV [24] of 1946), 
S. 18A '98 

■S. 498 — Power of High Court or Sessions 


S. 192 —Effect of transfer under S. 192 


146 
181b 

- S . 215 —Point of law — Order of commit¬ 
ment— Evidence of essential ingredient of offence 
missing —If can be quashed 122 

- S. 221 —Charge for transporting grain out- 

side State 616 

- S. 225 — Charge under S. 147, Penal Code 

—Conviction under S. 325, Penal Code — Penal 
Code (i860), Ss. 147, 825 — (B:kaner) Penal 
Code, Ss. 147, 325 1366 

-<S. 288 — Sessions trial—Record of commit- 


Court to grant bail in cases punishable with death 
or transportation for life 86 

- S 526 —Fair and impartial inquiry or trial 

not being possible 107 

- S. 526— Scope—Direct application to High 

Court—Whether lies 158a 

- S. 526 (8)— Application for adjournment— 

Proper intimation—What is 1586 

_ S. 528 (5) _Record of reasons — Failure- 

Effect 121 (1) 

_ S. 537 — Complaint against two persons— 

Challan against one of them—Joinder of—Defect 
in procedure resulting in prejudice—Retrial 

166 

_ S, 561-A — Case pending in lower Court— 

High Court, when can interfere 

Criminal trial — See also Evidence Act U°72;» 
g j 185a 

__Evidence—Witness—Interested witnesses— 

Credibility 87 J? 

_Evidence — Witness—Credibility o * 0 

_Evidence — Witness — Presence of eye 

witness—Proof 

_Evidence—Witness — Credibility—Discrep¬ 
ancies—Effect , „ 

_Evidence — Witnesses — Calling up of all 

witnesses—Whether necessary 426 

Custom (Mewar)—Pre-emption — Custom of 


.in g Magistrate's Court-Whether can be refer, of M.war 


103 


S. 290 — See Evidence Act (1872), Ss. 101 to 

123c 

5. 342 —Nature of examination 119 

S. 397 —Sentences passed in separate trials 

68 

-S. 403-See ibid, S 436 84 

_5, 424 —Contents of appellate judgment 

16 a 

_ -S. 436 —See also ibid, S. 190 (l) (c) I4G 

_Ss 436, 437, 438, 403 — Charge under 

S. 307, Penal Code— Magistrate framing charge 
under S. 506, Penal Code — Sessions Court if 
required to refer case under S. 438 to High Court 
if satisfied that case under S. 307, Penal Code, 
was prima facie established 

- S. 437-See ibid, S. 436 

-S. 438 —See ibid, S. 436 

S. 439—See also Precedents 


84 
84 
84 
61a 


- Ss. 439 and 498 —Murder case —Bail grant- 

od—Interference in revision 34 (1) 

_.S. 491—See also Public Safety— Preventive 

Detention Act (1950), S. 7 69a 

_ S. 491 —Extradition treaty not having force 

of Municipal law—Detention under—Validity- 

Constitution of India, Arts 21, 226 and 372 

1276 


126a 

Essential Supplies (Temporary Powers) Act 
(XXIV [24] of 1946), S. 13-A— Offence of con¬ 
travening Er. 5 and 14 of Eajasthan Iron and 
Steel (Control of Production and Distribution; 
Order 1949 — Bail — Criminal P. C. (1898), 

q 498 

Evidence — See Penal Code (1860), S. 107 . 89a 
Evidence Act (I fl] of 1872), S. 1 — Criminal 

trial —Evidence—Prosecution story disbelieved as 
to most of accused—Conviction of remaining 
accused 135a 

_Ss. 61,65 — Fact of payment not forming 

part of document but independent of it — Docu¬ 
ment only containing Ftatement by debtor asking 
creditor to send sums per bearer—Oral evidence 
relating to fact of payment is admissible though 
dooumenb was not produced. (In this case the 
document was proved to have been lost and it was 
held that on this ground also the oral evidence to 
prove the payment was admissible) 

-S. 65 — See also ibid, S. 61 J 1 ! 

-S. 65 —Original document invalid — Fffej^ 

- Ss. 101 to 103 — See also Criminal V. 0. 

(1898), S. 99D 1161 
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Evidence Act (conid.) 

- Ss. 101 to 103 —Placing of onus 795 

_ Ss. 101-103 — Burden of proof in criminal 

trial is on prosecution — Prosecution ignorant of 
real happenings—Explanation of accused proba¬ 
ble—Benefit o t doubt to accused—Criminal P 0. 
(1898), S. 290 123c 

_8 . 114—See Transfer of Property Act (1882), 

S. 131 74a 

_S. 118 —Child witness —Examination of — 

Duty of Court 37/ 

_ S. 133 — Sexual offences — Statement by 

prosecutrix — Necessity cf corroboration — Rule 
should not be extended to oases of abduction but 
should be confined to cases of rape only 335 

- S. 157—See Penal Code (i860), S. 376 30 

Extradition Act (1870), (33, 34, Viet. C. 62), 
S. 2 — See International Law (Private) 153 

General Clauses Act {X 10] of 1897), S. 6 — 
See Public Safety — Preventive Detention Act 

(I960), S. 3 69/ 

- Ss. 6(e), 24 — Repeal of Jhalawar State 

Municipal Rules — Election proceeding pending 
before First Class Magistrate transferred to Dis¬ 
trict Judge who was invested with jurisdiction to 
deal with suoh matters after repeal—First Class 
Magistrate if continues to exercise jurisdiction in 
the matter—Municipalities—U. P. Municipalities 
Aot (II [2] of i 916) (as adapted to Rajasthan), 
S. 22 455 

- S. 24—See ibid, S. 6 (e) 455 

Government of Jaipur Act (1944), S. 41—See 
Jaipur Opium Act (1924), S. 1 25 

Government of India Act (1935), (26 Geo. V. 
& 1 Edw VIII C 2), Ss. 100 and 101—See Con¬ 
stitution of India, Art. 245 (l) 94 (2 )g 

Hindu Law—Adoption among Jains 1365 

-Adoption—Joint adoption 136d 

-Partition—Partial —See Co-sharers 86 

HOUSES & RENTS 

Bikaner Prevention of Eviction Order, 1942 
—Effect of, on decree passed for eviction • 1485 


Income-tax Act (XI [ll] of 1922 \ S. 1—See 
also Interpretation of Statutes 94 (2 )d 

- 1 — Scope and object of Act — Object of 

annual Finance Act 94 (2)5 

S. 2 (14A), (as amended by Finance Act, 

I960), Proviso (b), Cl. (iit) — “Assessment of the 
year ’ — Meaning 94 ( 2 ) c 

- S. 2 (14A), Proviso (b), Cl (Hi)—" Assess¬ 
ment-Meaning 94 ( 2 ) e 

— -S. 2 (14A), Proviso (b), Cl . (iii)— Scope— 
Rajasthan if taxable territory prior to 1-4 1950 

94 (2)/ 

- Ss. 3 and 4 —Taxable income 94 ( 2 )a 

- S. 4 — See ibid, S. 3 94 ( 2 ) a 

- S. 22 (4) Proviso Income Tax officer can 

ask for production of account books of assesses for 

a period of three years prior to previous year_ 

High Court will not prohibit Income-tax Officer 


Income-tax Act (contd.) 

from demanding production of account books for 
one year prior to accounting year as that would 
be interfering with legitimate powerB of that 
officer under 8 . 22 (4) — Constitution of India, 
Art. 226 150 (2)5 

Industrial Disputes Act (XIV [14] of 1947), 
S. 7(3) (a) —A ‘Judge of a High Court’ if inoludes 
Judge cf High Court of former State of Jodhpur 
_Rajasthan Adaptation of Central Laws Ordin¬ 
ance (IV [4] of 1950), S. 5 (vii) 161e 

-5. 7 (3) (a )— 'District Judge’ if includes 

District Judge of former State of Jodhpur 161/ 

-S. 7 (3) (l ) Proviso —If mandatory 161 j 

-S. 9. 

See also (l) Constitution of India, Art. 226 

161 d 

(2) Industrial Disputes (Appellate Tri¬ 
bunal) Act (1950), S. 7 161c 

-S. 9 —Jurisdiction of civil Court to question 

appointment of Industrial Tribunal—Civil P C. 
(1908), S. 9 1615 

Industrial Disputes (Appellate Tribunal) Act 
(XLVI1I [48J of 1960), S. 7 —‘Decision’ mean¬ 
ing of — Appointment of Industrial Tribunal if 
can be called into question before Appellate Tribu¬ 
nal—Industrial Disputes Act (1947), S. 9 161c 

Interests Act (XXXII [32] of 1939), S. 1 — 
No date of payment fixed—No notice of demand 
— Interest cannot be given—Contract Act (1872), 
S. 73—Sale of Goods Act (1930), S. 61 11 d 

International Law (Private) —Treaty— Consti- 
tution of India, Art. 363 127a 


-Extradition treaty—Treaty not incorporated 

in Municipal law—If binding on subject—Extra¬ 
dition Aot (1870), S. 2 153 

Interpretation of Statutes— Statute conferring 
new jurisdiction (FB) 15 

-Statute of limitation—Interpretation 225 

-Taxing statute — Baneficial construction — 
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A. I. R. (38) 1951 Rajasthan 1 [C. N. l.J 

(JODHPUR BENCH ) 

FULL BENCH 

Nawalkishore 0. J., Bapna, Gupta and 

Dutt JJ. 

Kishenlal and others—Appellants v. Bhan- 
tuarlal and another — Respondents. 

Appeala (Ijlas-i-Khas) Nos.'fi and 8 of 1950. D/-3-10- 
1950. 

(a) Rajasthan Appeals and Petitions (Discon¬ 
tinuance) Ordinance (XL [40] of 1949), S. 4 — 
Appeals transferred to High Court —• High Court 
does not function as Privy Council — Constitution 
of India, Art. 374 (4). 

Per Full Bench. — The High Court of Rajasthan is 
not functioning a9 Privy Counoil in respect of appeals 
and petitions wbioh it haB been authorised to eDtertain 
and dispone of under S 4 of the Rajasthan Appeals 
and Petitions (Discontinuance) Ordinance, 1949, as 
amended by Ordinance XII [12] of 1960 and they 
need not be transferred to the Supreme Court under 
Art. 374 (4) of the Constitution. [Paras 2 and 38] 

(b) Interpretation of Statutes _ Statute conler- 

ring new jurisdiction. 

Per Bapna J. —A Court which acquires a new juris¬ 
diction acquires with it a l the neoensary consequences 
that flow therefrom, and when a question is referred 
to an established Court without any more qualification 
the ordinary inoident3 and procedure of that Court 
including a right of appeal attaoh to the same : 1913 
A. O. 646. Rel. on. [Para 13] 

Sohanlal - for Appellants in Case No. 1, Inder 
Nath-for Respondent in Case No. 1, Chandmal tor 
Appellants in Cate No. 2; Roshanlal-for Respondent 
«n Case No. 2. 

Nawalkishore C. J—This reference to the 
Full Court raises a question of considerable 
importance. A number of appeals are pending 
which according to the procedure prevailing at 
one time could have been disposed of by the 
Ijlas-i-Khas, Jodhpur but under an ordinance 
promulgated by His Highness the Raj Pcamubh 
to which detailed reference will be made Uter, 
the High Court of Rajasthan has keen autho- 
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rised to hear, determine and dispose them of. 
Accordingly on 26-1-1950, then the Constitution 
of India Game into force, these appeals were 
available for disposal in the High Court. It has 
however, been urged on behalf of the appellant 
that aooording to Art. 374 (4) of the Constitu¬ 
tion, these appeals should be transferred to and 
disposed of by the Supreme Court. Artiole 374(4) 
runs as follows : 

“On and from the commencement of this Constitu¬ 
tion the jurisdiction of the authority functioning as 
the Privy CouDsil in a state specified in Part B of 
Soh. 1 to entertain and dispose of appeals and petitions 
from or in respect of any judgment, deoree or order of 
any Court within that State shall oease, and al] appeals 
and other proceedings pending before the said autho¬ 
rity at such commencement shall be transferred to, 
and disposed of by, the Supreme Court.” 

[2] The question whioh calls for a determi¬ 
nation is whetner in respect of the above men¬ 
tioned appeals the High Court of Rajasthan could 
be deemed to be functioning as the Privy Coun¬ 
cil, for, in that oase, there would be no alterna 
tive but to hold that they cannot be heard and 
disposed of here and that the records relating to 
them should be transferred to the Supreme 
Court. 

[ 3 ] In connection with the above question, it 
will be pertinent to refer to the various Ordi¬ 
nances which have a bearing on its determina¬ 
tion. On 18 - 11 - 1949 , The Rajasthan Appeals 
and Petitions (Discontinuance) Ordinance, 1949, 
was published in the Rajpatra, providing for 
the repeal ot such laws as related to the pre¬ 
sentation of appeals, revisions, references and 
petitions to the Rulers of Covenanting States, 
for the discontinuance of the future presenta¬ 
tion of such appeals, revisions etc., and also 
for the disposal of such of them as had already 
been preferred, brought, made, or presented. 
According to S. 3 of this Ordinance, it waa 
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speoifioally provided that appeals etc., which 
lay to the Ruler and had been preferred to him 
or to any authority known by the designation 
of Ijlas-i-Khas or Judicial Committee shall not 
so lie or be so preferred after the commence¬ 
ment of the Ordinance from or against any 
decision of a High Court. As regards pending 
appeals, S. 4 of the Ordinance provided that 
they shall be heard, determined and disposed 
of by a Special Court to be constituted by the 
Raj Pramukh by notification in the Rajasthan 
Gazette. This Ordinance was amended by 
Ordinance XII [12] of 1950 and in 8. 4, sub s, (l) 
cl. (a) for the words “by a Special Court to be 
constituted by the Raj Pramukh by notification 
in the Rajasthan Gazette”, the words and 
figures “by the High Oourt of Judicature for 
Rajasthan established under the Rajasthan 
High Court Ordinance, 1949,” were substituted. 
It is under the provisions of this amending 
Ordinance that the appeals which lay to the 
Ijlas i.Kbas and were pending, they were all 
transferred to the High Court of Rajasthan. 
By the express language of 8. 3 of the Ordinance 
published on 18-11-1949, the Ijlas-i-Khas ceaeed 
to exist and His Highness the Raj Pramukh 
conferred powers upon the High Court of Raja¬ 
sthan for the purpose of hearing appeals which 
had been preferred from the judgments and 
deorees passed by the High Court of Jodhpur. 
Under Ss. 18 and 19, Rajasthan High Court 
Ordinance of 1949, power to hear appeals in t fa ® 
ordinary course was conferred on the Align 
Court, and although according to S. 39 of this 
Ordinance, the Raj Pramukh had the power to 
constitute a Court to hear appeals from the 
judgments, decrees or orders of the High Court, 
according to S. 40 until such Court was cons¬ 
tituted, the High Court of Rajasthan was to 
remain the highest Court of appeal, reference 
and revision. Section 40, further provided that 
the High Court shall have jurisdiction to enter¬ 
tain and dispose of such appeals, revisions, 
references, cases and other proceedings as it was 
empowered to entertain and dispose of under 
this Ordinance or any enactment or law in force 
in the State. According to s. 45, the jurisdic¬ 
tion, powers, and authority of the High Court 
were subject to the legislative powers of any 
authority competent to legislate for the time 
being for the State. It is admitted that in the 
absence of a Legislature in this State, the onp 7 
authority competent to legislate for the time 
being is Ilia Highness the Raj Pramukh and, 
he, therefore, bad the power and the authority 
to promulgate the Ordinance under which the 
Ijlas- i-khas ceased to exist and powers were 
conferred on the High Court to hear and dispose 
of appeals which lay to the Ijlas-i-khas. Acoord- 
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ing to Art. 6 of the Covenant entered into by 
the Rulers of the Covenanting States for the> 
reconstitution of the United States of Rajasthan,, 
the Rulers of each Covenanting State made over- 
the administration of State to the Raj Pramukh 
and thereupon, all rights, authority and juris¬ 
diction belonging to the ruler whioh appertained 1 
or were incidental to Government of the Coven- 
anting State vested in the United States of 
Rajasthan and were exercisable only as provided 
by the Covenant or by the Constitution to be* 
framed thereunder. According to Art. 10, until 
the Constitution was framed, the legislative- 
authority of the United States vested in the 
Raj Pramukh who was authorised to make- 
and promulgate Ordinances for the peace and 
good government of the State and any Ordin- 
ance so made had the same force of law as an- 
Act passed by the Legislature of the State. 
Therefore, according to the various provisions 
of the Covenant, there can be no question that 
the Ordinance, under which the Ijlas-i-khas wae 
abolished and the High Court empowered to* 
hear and dispose of appeals whioh lay or were 
pending there was in order. On 24-11-1949, by 
means of a proclamation, the Government of 
the United States of Rajaethan declared that 
the Constitution of India shortly to be adopted 
by the Constituent Assembly of India Bhall be 
the Constitution for the Rajasthan State as for 
the other parts of India and shall be in foroe as 
such in aooordance with the tenor of its provi¬ 
sions. Now, according to Art. 225 of the Con¬ 
stitution, it was provided that subject to its 
provisions and to the provisions of any law of 
the appropriate Legislature, the jurisdiction of 
and the law administered in any existing High 
Court and the respective powers of the Judges 
thereof in relation to the administration of 
justice in the Court shall be the eame as im* 
mediately before the commencement of the 
Constitution. According to Art. 372 also, subject 
to the provisions of the Constitution, all the law 
in force in the territory of India immediately 
before the commencement of the Constitution 
was to continue in force until altered, repealed 
or amended by a competent Legislature or 
other competent authority. According to the 
Expin. I, “law in force” included a law passed 
or made by a Legislature or other competent 
authority in the territory of India before the 
commencement of the Constitution and not 
previously repealed. According to Art. 385, 
until the Houbo or the Houses of the Legisla¬ 
ture of a State specified in part B of sob. 1 had 
been duly constituted and summoned to meet, 
the authority functioning immediately before the 
commencement of the Constitution as the Legis- 
lature of the State was to exercise tljie powers an# 
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perform the duties conferred by the provisions 
of the Constitution on the House or Houses of 
the Legislature of the State. Thus, from a bare 
perusal of the provisions of the Constitution as 
well, the power and authority of His Highness 
the Raj Pramukh to promulgate the Ordinance 
whereby the authority of the Ijlas-i-khas was 
discontinued and power conferred upon the 
High Court to dispose of the appeals which lay 
there cannot be questioned. It was however 
argued by the learned counsel for the appellant 
that the Constitution abrogated the power of 
His Highness the Raj Pramukh to authorise the 
High Court to hear appeals which were pending 
before the Ijlas-^-khas. This contention was 
put forward with reference to the three lists 
appended to 8oh. 7 framed under Art. 246 of the 
Constitution. In LiBt I at items 74 and 95, power 
has been given to the Parliament alone to make 
laws relating to the Constitution and organiza¬ 
tion of the High Court and Jurisdiction and 
powers of all Courts except the Supreme Court, 
with respeot to any of the matters in this list. 
In List II at items 8 and 66, power has been 
conferred on the State Legislature to legislate with 
regard to the Constitution and organization of all 
Courts except the Supreme Court and the High 
Court and the jurisdiction and powers of all 
Courts except the Supreme Court with respeot 
to any of the matters contained in the list. In 
List III which i3 a concurrent list, item 46 
relates to jurisdiction and powers of all Courts 
except the Supreme Court with respect to any 
of the matters in this list. Item 97 in List I 
covers all matters not enumerated in List II or 
List in. Thus there is no doubt whatsoever that 
in all such matters in which authority to legislate 
has not been conferred on the State Legislature, 
it has been reserved to the Parliament. The 
learned couneel argued that inasmuoh as the 
T.ower to oonfer authority on the High Court to 
dispose of appeals which lay in the Ijlas-i-khas 
or were pending there, had not been conferred 
upon the State Legislature, the Ordinances 
promulgated by His Highness the Raj Pramukh 
were ultra vires. This argument, however, 
ignores the various provisions of the Constitu¬ 
tion to whioh a reference has already been made 
according to which the powers of the legislative 
' authority functioning before the commencement 
of the Constitution have been confirmed. 

[4] The only question whioh now remains is 
whether in respect of various appeals which 
were pending in the High Court of Rajasthan 
under the powers conferred upon it by tho 
Ordinances referred to above, the High Court 
could be said to bo functioning as the Privy 
Council. The contention put forward in this 
connection is that the High Court while dispos- 


(FB) (Nawalkishore 0. J.) Rajasthan 3 

ing of these appeals must be treated as a Court 
superior to the High Court inasmuch aB it would 
be hearing appeals from its own judgments 
which is the funotion of a superior Court. There 
is a fallacy in this contention inasmuch as the 
High Court of Rajasthan is not going to hear 
appeals from its own judgments. It was open to 
the Raj Pramukh, according to S. 39, Rajasthan 
High Court Ordinance, to constitute a superior 
Court for the purpose of hearing appeals from 
its judgments, decrees or orders, but he did not 
exerciee this power and no such Court was set 
up. In the meantime the Supreme Court came 
into existence and appeals from the High Court 
now lie there. Accordingly while hearing appeals 
from the judgments of the defunct High Court 
of Jodhpur or for that matter of any other 
State, the High Court of Rajasthan is only 
exercising the enlarged jurisdiction conferred 
upon it by the legislative authority of the State 
and all the time Bimply functioning as a High 
Court under Ss. 18 and 19 of the Ordinance. 
The mere fact that the power to hear these ap- 
peals has been conferred upon it does not by 
itself convert it into a superior Court or a Court 
functioning as the Privy Council. To put the 
position in other words the High Court of 
Rajasthan was already competent to hear ap. 
peals from a judgment of one Judge made in 
the exercise of appellate jurisdiction provided 
the Judge who passed the judgment declared 
that the case was a fit one for appeal, and the 
power to hear appeals from the judgments of 
two or more Judges of the defunct High Courts 
is only an extension of its appellate jurisdiction. 
The Raj Pramukh might have set up another 
Court for this purpose, for instance, a consoli¬ 
dated Privy Council and need not have extend¬ 
ed the jurisdiction of the High Court. The fact 
that instead the power to hear and dispose of 
these appeals was conferred upon the High Court 
of Rajasthan strongly militates against the view 
that thereby a Privy Council was substantially 
eet up, even although its creation was never in 
contemplation. Various contentions which have 
been put forward in support of the position that 
this Court while hearing appeals in the circum¬ 
stances referred to abovo was functioning as 
Privy Council may be summed up as below: (a) 
That if the High Court is moved by means of 
an application to review a judgment passed by 
the Ijlas-i Khas, it is virtually functioning as 
Privy Council, (b) That appeals from the judg¬ 
ments of the dofunot High Court do not lie 
unless leave to appeal ha3 been granted by that 
Court and where it has been refused, unless 
special leave is granted by the Ijlas.i-Khas. 
Since the Ijlas-i-Khas has ceased to exist, the 
special leave will now be given by the High 



4 Rajasthan Kishenlal v. Bhanwablaij (FB) (Bapna J .) A, I. R. 


Court and, therefore, while doing so, it will be 
functioning as Privy Council, (c) That for the 
purpose of granting leave, reliance will be 
placed upon ss. 109 and 110, Civil P. C. which 
provisions of the law are applicable to only such 
appeals as lay to the Privy Counoil. 

[6] I have carefully considered these conten¬ 
tions. In view of the fact that the power to hear 
all appeals and petitions has been conferred 
upon the High Court, it necessarily follows that 
petitions for review will also be heard and dis¬ 
posed of by the High Court. Whether it disposes 
of an appeal preferred to the Ijlas-i-Khas or 
reviews a judgment delivered by it, it is exeroi- 
sing the identical jurisdiction which has been 
conferred upon it. In either case, it is doing the 
work which would have been done by the Ijlas. 
i-Khas or the Privy Counoil and has now been 
entrusted to it but it does not follow that in 


doing so, it is functioning as Privy Oounoil. In 
my opinion, it i*b still functioning as the High 
Court for Rajasthan with the additional juris¬ 
diction conferred upon it. Similarly, this posi¬ 
tion is not affeoted by the fact that leave or 
special leave to appeal has to be obtained before 
filing the appeal in accordance with the provi¬ 
sions of S3. 109 and 110, Civil P. 0. Inasmuch 
as the power to hear these appeals has been con¬ 
ferred upon the High Court, the pro?edure 
already laid down in respect of them will have 
to be followed. But that faob would not change 
the nature of its function. After the provision 
relating to the discontinuance of appeals to tue 

lilas-i-KhaB in the Covenanting States, it 

became necessary to provide for t e presen • 
tion of appeals for which leave to appeal was 
necessary or had been granted or in respeot of 
which an application for the grant of euoh leave 
had already been made. Tb.a provision was in- 
corporated in the Amending Rajasthan Appeals 
and Petitions (Discontinuance) Ordinance, 1950. 
Thus these various provisions only lay down 
the procedure for the institution and disposal of 
these appeals but do not furnish a ground for 
the broad proposition that the High Court while 
hearing them was functioning as Privy Counoil. 
On the contrary, if the question is looked at 
from another point of view, the High Court 
cannot be deemed to be performing any of the 
functions of that august body known as Privy 
Council for several reasons. The Privy Council 
as it existed in the various Covenanting States 
was merely an advisory body inasmuch as its 
judgments were not final til) they bad received 
the approval of the Ruler. Further it was open 
to him to pass any order oontrary to the advice 
tendered to him by the Privy Council. Lastly, 
its judgments were final and no further remedy 
was left to the litigants after they had been 


delivered. None of these festaree, however, 
obtains so far as the judgment* of the Eliglr 
Court of Rajasthan are concerned 7 . This Court 
while bearing these appeals is not doing so as an 
advisory body and, therefore, its judgments aro 
not subject to anybody's approval. Further ac¬ 
cording to Arts. 133 and 134 of the Constitution? 
of India, appeals lie from a judgment, deoree or 
final order of the High Court to the Supreme 
Court under circumstances provided there. Thu* 
finality whioh is the most important trait of a 
judgment of the Privy Council does not exist in 
respect of the judgments of the High Court of 
Rajasthan. For all these reasons, there seems to 
be no esoape from the conclusion that the High 
Court is not functioning as the Privy Gbuncil 
in respeot of appeals and petitions which it has 
been authorised to entertain and dispose of 
under the Ordinances referred to above*. The 
reference is answered accordingly. 

[6] Dutt J.—I entirely agree with my Lord 
the Chief Justice. 

[7] Bapna J.—I agree with my Lord the 
Chief Justice. The respondent, Daulat Ram, 
sued the appellants on 1-7-1940, for a declara¬ 
tion that a certain mortgage and a subsequent 
sale effected by the widow of one Ganesfa were 
inoperative against the plaintiff, who was the 
adopted son of Ganesh, The valuation of the. 
suit was Rs. 6,401. The suit was dismissed by 
the trial Court, but decreed, on appeal, by the 
High Court of the Covenanting State of Jodhpur 
on 5-7-1048. A certificate for leave to appeal to 
Ijlas-I-Khas was granted by the said High 
Court on 16-9-1948, and the appeal already filed 
was completed by payment of court-fees on fll- 
9 - 1948 . The said appeal along with others was 
transferred to the Rajasthan High Court for 
disposal in pursuance of the Rajasthan Appeals 
and Petitions (Discontinuance) Ordinance (XI* 
[40] of 1949) read with its Amending Ordinance 
(XII [12] of 1950). A point has been raised that 
in view of the provisions of Art. 374 of the 
Constitution, this appeal should be transferred 
to the Supreme 0 mrc for disposal. 

[8] It may be observed that under the provi¬ 
sions of the law in the then Jodhpur State, the 
case was appealable to the Ijlas-I-Kbas, and 
under the Ijias-I-Khas Rules, the appeal was to 
be heard by a Judicial Committee, of which 
the law member was to be one of its members. 
The recommendations of the Committee were, 
however, to be submitted to His Highness 
through the Chief Minister, and His Highness 
was thereupon to pass such orders as he would 
deem fit. The important feature waa that His 
Highness was free to accept or reject the recom¬ 
mendations of the Judicial Committee and was 
authorised to pass any orders he would deem fit. 
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[9] On the formation of Rajasthan on 7-4- 
1949, under Art. 6 of the Covenant of Integra¬ 
tion of Rajputana States, including the Jodhpur 
State, authority and jurisdiction, belonging to 
the Ruler of every Covenanting State, which 
appertained or were incidental to the Govern- 
ment of the Covenanting States, were vested in 
the Uaited States, and were thereafter exeroisa- 
ble only as provided by the Covenant or by the 
Constitution to be framed thereunder; and simi¬ 
larly all duties and obligations of the Ruler 
pertaining or incidental to the Government of 
the Covenanting States devolved on the United 
States, and were to be discharged by it By 
Art. 9 of the Covenant, the executive authority 
of the United States was to be exercised by the 
Raj Pramukh either directly or through officers 
subordinate to him but nothing in that Article 
prevented any competent Legislature of the 
United States from conferring functions upon 
subordinate authorities or could be deemed to 
transfer to the Raj Pramukh any functions 
conferred by any existing law on any Court, 
Judge, officer or local authority in the Covenant 
ing State. By reading Arts. 6 and 9 together, 
the authority of Hie Highness the Maharaja of 
Jodhpur to aot as the final Court of appeal 
was divested and while suob authority could be 
conferred by legislation on any authority sub¬ 
ordinate to the Raj Pramukh, the Raj Pramukh 
himself was not vested with that right 

[ 10 ] In respect of the appeals filed or to be 
filed against the decision of the High Court of 
the Covenanting State, the position on the date 
of merger was that while the tribunal to hear 
the appeals was abolished, the right of appeal 
remained in existence. On 12-8-1949, the Rajas¬ 
than High Court was constituted by an Ordinance 
of the Raj Pramukh (Ordinance XVIII [18) of 
1949). This High Court was not a continuation 
of the previous High Courts in the Covenanting 
States but a now Court altogether, though 
having powers to hear cases pending in the 
various High Courts of the Covenanting States, 
which were abolished by s. 49 of the Ordinance. 
As regards the jurisdiction of the High Court, 
8. 19 provided that the High Court shall be a 
Court of appeal from the civil Courts of the 
Stat9 and from all other Courts subjeot to its 
superintendence and shall exercise appellate 
jurisdiction in suoh cases as are at the com- 
monoement of this Ordinance or may thereafter 
be declarod subject to apoeal to High Court by 
virtue of any law for the time being in force. 
Under 8. 39, the Eiaj Pramukh was authorised 
to constitute a Court to hear appeals from the 
judgments, decrees or orders of tho High Court 
by an Ordinance, and under 8. 40, it was deola. 
red that until the Constitution of the Court 
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referred to in 8. 39, or tho coming into existence 
of a Court superior to tho High Court by any 
other law, the High Court was to be the highest 
Court of appeals, references and revisions in the 
State and it was further provided that it shall 
have jurisdiction to entertain and dispose of 
suoh appeals, revisions, references, oases and 
other proceedings as it was empowered to enter- 
tain and dispose of under the Ordinance or any 
enaotment or law in force in the State. 

[ill The Raj Pramukh did not constitute any 
superior Court under S. 39 of the Ordinance, but 
the Supreme Court came into existence by the 
Constitution of Indiar, and became a Court supe¬ 
rior to the High Court by virtue of the provi¬ 
sions of chap, iv, part, v of the Constitution. 

[12] On 18-H-1949, the Rajasthan Appeals 
and Petitions (Discontinuance) Ordinance (XL 
[40] of 1949) was promulgated by the Raj Pra¬ 
mukh, and under s. 3 thereof, appeals, which 
could be presented to Ijlas-I-Khas under the law, 
were deolared to be unentertainable after the 
said date. But under 8. 4, appeals, petitions etc., 
whioh had already been presented till that date, 
were to be disposed of by a Speoial Court to be 
constituted by the Raj Pramukh On 26-1-1950, 
the Raj Pramukh promulgated another Ordi- 
nance (XII [ 12 ] of 1950) amending ordinance 
XL [ 40 ] of 1949, and the High Court of Rajas¬ 
than was substituted for the Special Court as 
the authority to hear and dispose of all those 
appeals, petitions etc., which were, prior to the 
integration, to be heard and disposed of by 
Ijla9-I-Khas of any Covenanting State. It was 
specifically mentioned that they were to be 
disposed of by the High Court of Rajasthan as 
constituted by the Rajasthan High Court Ordi¬ 
nance. The effect of tho Ordinance was that the 
jurisdiction of the High Court of Rajasthan was 
extendod by law, and certain cases were declar¬ 
ed to be subject to the appellate jurisdiction of 
the High Court as contemplated under ss. 19 
and 40, Rajasthan High Court Ordinance. These 
appeals were go be disposed of like any other 
appeal to the High Court, and were, therefore, 
subject t> tho other provisions of the Rajasthan 
High Court Ordinance. The unfettered discretion 
of His Highness tho Maharaja of Jodhpur, which 
was a principil feature of the Ijlns I-Kbas 
appeals, disappeared, uud whilo tho High Court 
was to act according to the laws applicable to 
the case, as provided by Ss. 33 and 34 of the 
Ordinance, tho decisions were subject to the 
appellate jurisdiction of a Superior Court, 
namely, the Supreme Court, which came into 
existence by some other law referre-d to in S. 40 . 

[u] Article 371 of tho Constitution provides 
that tho jurisdiction of tho authority functioning 
as the Privy Council in Rajasthan to entertain 
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and dispose of appeals in respect of judgment or 
order of any other Court in that State shall cease 
and all appeals and proceedings pending before 
the said authority are to be transferred to be 
disposed of by the Supreme Court. That Privy 
Council authority in the former Jodhpur State, 
prior to the merger, was the Ijlas-I Khas or the 
Court o’ His Highness himself. This was aboli¬ 
shed, as discussed above, by the provisions of the 
covenant of the merger, and while an authority 
acting as the Privy Council against the judgment 
of the High Court of Rajasthan could come into 
existence by an Ordinance to be issued by the 
Raj Pramukh as referred to in 9. 39, Rajasthan 
High Court Ordinance, the Raj Pramukh never 
constituted one, and while there may be some 
force in the contention that the Special Court, 
referred to in the Rajasthan Appeals and Peti¬ 
tions (Discontinuance) Ordinance (XL [40] of 
1949) may have been construed as a Privy Coun¬ 
cil within the meaning of Art 374, the amend¬ 
ment did away with the constitution of that 
Court, and the disposal of appeals was provided 
by referring them to an authority, which was 
not the Privy Council in Rajasthan, but was 
itself subject to the authority of the Privy 
Council, which could have been constituted, and 
later on did come into existence by the Consti¬ 
tution. It has been held that a Court which 
acquires a new jurisdiction, acquires with it all 
.the necessary consequences that flow therefrom, 
land when a question is referred to an esfcabu¬ 
shed Court without any more qualification the 
ordinary incidents and procedure of that Court 
including a right of appeal attach to the same, 
National Telephone Go. Ltd . v. Postmaster 
General , (1913) A. C. 546 : (82 L. J. K. B. 1197). 
Reference may also be made to Secretary Board 
ol Revenue v. Madras Export Go , A. I. R. (11) 
1924 Mad. 63 \ (76 I. C. 375), where the above 
case has been followed by the Madras High 
Court. By oertain provisions of the Income-tax 
Act (Vil [7] of 1918), the Chief Revenue Autho¬ 
rity was authorised to draw up a statement of 
the caee and refer it with his own opinion to the 
High Court. It was contended that the decision 
of the High Court was not open to appeal as 
there was no provision in the Income-tax Act 
for such appeals. It was held in tbe Madras 
case that, where tbe jurisdiction of a Court is 
extended by a Statute to matters which would 
not ordinarily come within its purview, that 
extension of jurisdiction make3 the new matter 
subjeot to all the machinery provided by law 
for the regulating of its ordinary jurisdiction as 
a Court of Record, and if the conditions govern- 
mg the right of appeal from that Court existed, 
it was the duty of the Court to grant leave to 
appeal. Tbe High Court of Rajasthan in pro¬ 


ceeding to hear the appeal would only be exer¬ 
cising the appellate power referred to in Bs. 19 
and 40 of the Ordinance, but not of a Privy 
Council in RajaBthan. 

[14] As to the validity of the Ordinan¬ 
ces, XVIII [18] of 1949, XL [40] of 1949 and XII 
[ 12 ] of 1960 promulgated by the Rajpramukh, 
the power to promulgate Ordinances is vested in 
the Rajpramukh under Art. 10 of the Covenant 
until the coming into existence of a Constitution 
for RajaBthan within the framework of the 
Covenant and the Constitution of India. Such 
Constitution for Rajasthan has not yet come 
into existence. The said Ordinances were all 
promulgated by the Rajpramukh prior to the 
enforcement of the Constitution of India, and 
under Art. 372 of the Constitution all the laws 
in force in the territory of India immediately 
before the commencement of the Constitution 
are declared to continue in force until altered or 
repealed or amended by a competent Legislature 
or other competent authority. This is to be sub¬ 
ject to the other provisions of the Constitution. 
Under Art. 225 read with Art. 238 of the Oonsti* 
tution the jurisdiction of, and the law adminis¬ 
tered, in the Rajasthan High Court is to be the 
same as immediately before the commencement 
of the Constitution. This is again subject to the 
other provisions of the Constitution, and the 
provisions of any law made by a competent 
Legislature. No inconsistency with the provi¬ 
sions of the Constitution and tbe provisions 
of any law by the competent authority has 
been pointed out in respect of the enforcement 
of the aforesaid Ordinances, which are, there¬ 
fore, valid. I, therefore, agree that this Court is 
competent to hear and dispose of this appeal. 

[15] Having read the judgment of my learned 
brother Gupta J., I wish to add that the regis¬ 
tration of the appeal in the High Court on 6-7- 
1950 , was a ministerial act and did nob affect the 
operation of Ordinance XII [12] of 1960, which 
came into force on 25-1-1950. 

[ 16 ] Gupta J. — Thi3 reference to the Full 
Benoh has been made by Nawal Kishore Ag. C. J. 
and Bapna J. It arises out of an appeal against 
the decree of the former High Court of Jodhpur 
dated 5-7-1948, for which a certificate for leave 
to appeal had been granted on 15-9-1948 and 
which had been filed in the Ijlas i-Khas of His 
Highness of Jodhpur and waB pending there. 

[17] Before proceeding further, it would be 
proper to mention the political changes that 
have taken place since the filing of this appeal 
on 8-2-1949. [After relating the events leading to 
the formation of the Union of Greater Rajasthan 
and stating the provisions of the relevant 
Ordinances his Lordship proceeded as under:—] 
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[18] In pursuance of the abovementioned 
provision all the appeals, revisions, references 
and applications are to be heard, determined 
and disposed of by the High Court. Accordingly, 
the appeal out of which this reference has arisen 
came up for hearing before the Division Benoh 
composed of Nawal Kishore Ag. 0. J. and 
Bapna J. when the counsel for the appellants 
drew the attention of the Court to Art. 374 (4) 
of the Constitution of India and urged that as 
at the time of commencement of the Constitu¬ 
tion of India, the appeal was pending before 
Ijlas i-Kbas of Jodhpur, it should be transferred 
to the Supreme Court which alone was compe¬ 
tent to hear, determine and dispose of it. The 
point raised by the counsel was considered by 
the Bench hearing the appeal to bo of consider¬ 
able importance and ordered to be placed before 
a Full Bench of all the four Judges at Jodhpur. 
Many similar cases that came up for hearing 
before one Division Bench or the other of the High 
Court were either referred to the Full Bench or 
adjourned pending deoision of the point in this case. 

[19] The learned counsel for the appellants 
after tracing the history of the former High 
Court of Jodhpur, the Ijlas-i-Khas and the Judi¬ 
cial Committee of Ijlas-i-Khas, the High Court 
of Judicature for Rajasthan and the discontinu¬ 
ance of the appeals eto. to the Ruler or the 
authority having the designation of the Ijlas-i- 
Khas, the Judicial Committee or any other 
designation urged that on 24-11-1949, the Raj 
Pramukh by a declaration published in the 
extraordinary issue of Rajasthan Gazette anno¬ 
unced that the Government of India Act, 1935, 
so far as it related to the relations between the 
States and the Dominion of In3ia would stand 
repealed and that the Constitution of India 
whioh wa3 about to be adopted in India would 
be applied to the Rajasthan States. It was 
further announced that all other constitutional 
provisions whioh were in foroe would be abro. 
gated on the coming into force of the eaid 
Constitution. He then referred to the various 
provisions of the Constitution of India to argue 
that the State Government could not legislate 
on the subject of jurisdiction of the High Court. 
It may at once be said that the discussion is not 
relevant to the point before us. Moreover, the 
contention of the learned counsel is not correct. 
Item 95 of LiBt I of sch. 7 read together with 
item 9 of List II of the Baid Schedule makes it 
abundantly clear that what was excluded from 
the province of the State Legislature was only 
the jurisdiction and powers of the Supreme 
Court and not the jurisdiction and powers of the 
High Court. 

[20] The learned counsel for the appellants 
then argued that by the Amending ordinance 
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XII [12] of 1950, promulgated on 24-1-1950, the 
High Court was given the jurisdiction and the 
power to hear, determine and dispose of the 
appeals eto. that were pending before the Ruler 
or the Judicial Committee of Ijlas i-Kbas of 
Jodhpur and similar authorities of the various 
other Covenanting States and that in doing so 
the High Court was functioning as the Privy 
Counoil and that with the coming into force 
of the Constitution of India, all such appeals, 
revisions^ references and petitions were to be 
heard by the Supreme Court and not by the 
High Court under sub-Art. (4) of Art. 874 of the 
Constitution of India. 

[21] The learned counsel for the respondents 
opposing th9 contention argued that before the 
Constitution had come into force, the Raj Pra¬ 
mukh— the competent authority to legislate on 
the matter—had, by Ordinance xll [12] of 1950, 
ordained that all the appeals etc. pending be¬ 
fore the Ijlas-i-Khas eto. would be heard, deter- 
mined and disposed of by the High Court and 
that on the coming into force of the Constitu¬ 
tion of India no appeals eto. were pending 
before any tribunal functioning as the Privy 
Council. He, further, argued that the High 
Court would function only as a High Court 
when it were to hear, determine and decide 
these cases and in no case as the Privy Counoil. 
He further drew our attention to the provi¬ 
sions c mtained in 8s. 89, 40 and 45, Rajasthan 
High Court, 1919, Ordinance XV [15] of 1949, 
and argued that the Raj Pramukh in making 
and promulgating the Rajasthan Appeals and 
Petitions (Discontinuance) Ordinance, 1950, ex¬ 
tended the jurisdiction of the High Court to 
hear, determine and dispose of the appeals 
whioh formerly lay to the Ijlas-i-Khas and 
were to be disposed of by it and that the High 
Court in doirg bo was to function only as a 
High Court and not a9 Ijla3-i Khas. Sections 39, 
40 and 46, Rajasthan High Court Ordinance 
read as follows : 

“39. Establishment of a Court to hear appeals 
from the High Court. — The Raj Pramukh may, 
whenever it seams to him expedient so to do by an 
Ordinanoe or order, constitute a Court to hear appeals 
from the judgments, decrees or orders of the High 
Court and may make consequential or Incidental 
provisions as may be necessary. 

40. No appeal.— Until a Court is constituted in 
pursuance of S. 39 of this Ordinance, or of any other 
law relating to the establishment of a Court superior 
to the High Court to hear appeals therefrom, the High 
Court shall bo the highest Court of appeal, reference 
and revision in the S'.ate and shall have jurisdiction to 
entertain and dispofe of such appeals, revisions, refer¬ 
ences cases and other proceedings as it is empowered 
to entertain and dispose of under this Ordinance or 
any enactment or law in force in the State and no ap¬ 
peal shall lie from any judgmeut, deoree or order of 
the High Court. 


Kishenlal v. Bhanwarlal (FB) (Gupta J.) 



8 Rajasthan Kishenlal v. Bhanwarl al (FB) (Gupta J .) A. I. R; 


45. Jurisdiction and powers to be subject to legisla¬ 
tion — The jurisdiction, powers and authority of 
the High Court shall be subject to the legislative 
powers of any authority competent to legislate for the 
time being for the State.” 

[22] The argument is like this. Under the 
said 8. 39, it was open to the Raj Pramukh to 
establish a Court to hear appeals from the 
Rajasthan High Court and then that Court 
would have funotioned as the Privy Council in 
or of the State of Rajasthan. But, the Raj 
Pramnkh had not done so and, therefore, there 
was no Court functioning as Privy Council in 
the State of Rajasthan than at the time the 
Constitution came into force. Under 8. 40 un¬ 
til a Court contemplated under 8. 39, was con. 
stituted to hear appeals from the judgments, 
decrees and orders of the High Court, the judg. 
ments, decrees and orders of the High Court 
were to be final. And, under 8. 46, the juris¬ 
diction of the Court could be curtailed or ex¬ 
tended by any authority competent to legislate 
for the State—in thi3 case the Raj Pramukh. 
And the Raj Pramukh had extended the juris¬ 
diction of the High Court by empowering it to 
hear appeals eto. pending before the Ijlas-i- 
Khas eto from the judgments, decrees or orders 
of the former High Courts of the various Cove¬ 
nanting States. 

[23l I am unable to accept the contention of 
the learned counsel for the respondents. In my 
opinion the contention put forward by the 
learned counsel for the appellants must pre- 
vail. 

[ 24 ] It is true that the Raj Pramukh had 
not established under S. 39. Rajasthan High 
Court Ordinance. 1949, a Court superior to the 
High Court established under the said Ordi¬ 
nance to hear appeals therefrom and that the e 
was no tribunal exercising the functions of the 
Privy Council so far as this High Court was 
concerned. But, from the language of art. 374 
( 4 ) which runs as follows, I am unable to give 
restricted meanings to “the authority function¬ 
ing as the Privy Council” and hold that "the 
authority functioning as the Privy Council’' 
must be the authority superior to the present 
High Court and bearing appeals therefrom: 

“(4). On and from the commencement of this Con¬ 
stitution the jurisdiction of the autb rity functioning 
as the Privy Council iu a State sp D cified in Part B of 
the First Schedule to entertain and dispose of ap¬ 
peals and petitions from or in respect of any judg¬ 
ment, d cree or order of any Court within that State 
shall cease, and all appeals and other proceedings 
pending before the ea : d authority at such commence¬ 
ment shall be transferred to, and disposed of by, the 
Supreme Court.” 

To my mind, ‘ the authority functioning as the 
Privy Council” cm as well be the authority 
hearing appeals from the judgments, decrees or 
orders of any High Court. And, for the matter 


of that it oould be the authority hearing appeals 
etc. from even the High Court of any of the 
Covenanting States. 

[25] In order to arrive at a oorreot conclusion 1 
whether or not in the disposal of these case® 
wbioh were at one time pending before the 
authorities functioning as the Privy Oounoil, the 
High Court is functioning or will function as the 
Privy Counoil. We have to examine the nature 
of the jurisdiction and of the powers that the 
High Court is to exercise in respect of the ap* 
peals eto. which were pending before the Ijlas-f- 
Ehas or the Judicial Committees of the Cove* 
nanting States and that are now to be disposed 
of by the High Court. 

[26] Before doing that we will have to bear ltt 
mind the following fact and the basic principle 
bearing on the question: Fact:—The jurisdiction 
conferred on the High Court to hear, determine 
and dispose of the appeals eto. pending before 
any authority known by the designation of the 
Ijlas i-khas, the Judicial Committee or by any 
other designation in any of the Covenanting 
States is "Special Jurisdiction*' and the power* 
to do so are 1 Special**. In other words, the High 
Court has not been given the general jurisdiction 
and power to hear appeals eto. from its judg¬ 
ments passed in appeal to it by one of its Divi¬ 
sion Benches or from judgments which, so far 
as the High Court was concerned, had become 
final. In other words, it is not the case of exten- ' 
sion of jurisdiction but it is the case of grant of 
new, special and limited jurisdiction to hear 
such appeals eto. as were already pending before 
the authority known by any of the aforesaid 
designations. Principle:—Thespeoial jurisdiction 
so conferred on the High Court oannofc be 
enlarged without clear authority. The principle 
has been differently stated by different jurist* 
and writers. It has been laid down in a decision 
of the Nagpur Judicial Commissioner’s Court 
reported in Balaji Kunbi v. Chindya, A. I. R. 
(17) 1930 Nag. 505 at p. 205: (122 I. O. 703) that 
grant of a special jurisdiction does not carry 
with it the power to act outside such juriadie- 
tion. The rule has also been expressed thus—• 
that when a statute confers jurisdiction upon a 
tribunal of limited authority and statutory 
origin, the conditions and qualifications annexed 
to the grant must be strictly complied with. The 
principle ha? been enunicated by another juris! 
iu these words: 

“It is a very sound principle of interpretation that 
no Judge can abrogate to him a elf authority or power 
which the Legislature does not oonfer cn him.” 

[27] Among the appeals etc. that were pending 
before the various authorities known by the 
various designations, may be, not only appeal® 
but also applications for grant of special leave 
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to appeal from the judgments, decrees and 
orders of the various High Courts of the Cove¬ 
nanting States to hear, determine and dispose of 
which the High Court will have to follow the 
rules and exercise the powers of those various 
authorities because it is plainly implied. It 
cannot but do so because, so far as the High 
Court is concerned, there is no rule whatsoever 
to aot upon. 

[28] Similarly there may be also applications 
for review of judgments of the Ijlae-i-khaB or 
the Judicial Committee or the authority known 
by some other designation to hear, determine 
and dispose of whioh considerations and proce¬ 
dure different from the ordinary considerations 
and procedure of the High Court will have to 
be taken into account and followed. 

[29] Now suppose that among the appeals etc. 
that have to be heard by the High Court under 
the special jurisdiction there is an application 
for speoial leave to appeal to the Ijlas-i-khas. 
There bemg no other law applicable to such ap¬ 
plication, the law analogous to the one laid down 
in 8. lio, Civil P. 0., whether contained in the 
Civil Procedure Code or in the Rules regarding 
appeals and petitions to the Ruler will be ap¬ 
plied for hearing, determining and disposing of 
it. Further suppose, that the application is 
granted which possibility cannot be overruled 
unless the Judges Bit with a pre-made up mind 
to dismiss such application which contingency 
I am not prepared to accept in any oase. In 
pursuance of the leave so granted, the petitioner 
will file an appeal or if the case come 9 from 
Jodhpur, he will pay the requisite court, fee on 
the Memorandum of Appeal attached to the 
application for special leave, ag required by 
R. 28 read with R. 24 of the Rules regarding 
appeals and petitions to His Higness the Maha¬ 
raja Sahib Bahadur (Ijlas-i-khas). The petitioner 
having the vested right of appeal, the question 
will then arise before whioh tribunal he will 
file the appeal and whioh tribunal will hear that 

IT —i or the High Court. 

In my judgment, the High Court will do eo 
only jf it functions as the authority functioning 
as the Ijlas-i khas or the Judicial Committee or 
the authority known by any other designation 
which was functioning as the Privy Couooil of 
the Ruler of the State Concerned; otherwiee, the 
High Court will have no jurisdiction to enter¬ 
tain thig now appeal and to hear it because it 
was not pending before it at the commencement 
of the Ordinance under which the High Court 
got tho jurisdiction. If the High Court were to 
hear such an appeal under the well-known rule 
of interpretation that- 

“where a statute confers jurisdiction, it impliedly 
grants abo the power to do such acts, adopt such mea¬ 


sures and employ suoh means as are essentially neoes- 
sary to its execution,” 

vide Yasin Ali Mirdha v. Radhagobi?ida % 
A. I. R. (9) 1922 cal. 118 at p. 120 : (69 I. C. 
814), it would only be usurping the jurisdiction 
that was never conferred upon it which it can¬ 
not do. Beoauee, hearing of suoh an appeal is 
neither doing of an aot nor adopting a measure 
nor employing a means a9 is essentially neces¬ 
sary to the execution of the jurisdiction confer¬ 
red upon it. The correct rule of interpretation is 
that Courts are not to usurp jurisdiction which 
is not legitimately theirs and the presumption 
in all such oases is that Court cannot assume 
jurisdiction which is not conferred upon it by 
express and clear language. 

[30] Again, suppose that among the appeals 
etc. to be heard by the High Court under the 
new jurisdiction is an application for review of 
the judgments of the Ijlas-i Khas or the Judicial 
Committee or the authority known by any 
other designation and futher suppose that the 
application is granted. In pursuance of the 
granting of the application, the appeal which at 
present stands dismissed will have to be reopen¬ 
ed and reheard that being the vested right of 
the petitioner. The question would then imme¬ 
diately arise, 

“whether or not the appeal was pending before the 
Ijlas-i Khas or the Judicial Committee or the authority 
known by any other designation at the commencement 
of the Ordinance conferring on the High Court, juris¬ 
diction to hear, determine and dispose of appeals etc, 
pending before such authority and whether or not the 
High Court was competent to hear it." 

The plain answer to the question is that it was 
not so pending and that the High Court can 
hear, determine or dispose of it, only if it 
were to function a3 that authority which was 
functioning as the Privy Council of the Ruler 

of the Covenanting State concerned and not 
otherwiee. 

[31] In the case of appeals that were pending 
before the authorities known as the Tjlas-i. 
Khas or the Judicial Committee’ or known by 
some other designation, the matter is compara¬ 
tively simple. No such difficulty as in the case 
of applications for grant of special leave or for 
roview of judgments will arise and they can bo 
disposed of by the High Court. But this is no 
answer to the question, 

“whether the High Court is functioning or is to func¬ 
tion R3 tho Privy Council when it dispoae3 of these 
appeals. ” 

It the High Court was to function as High 
Court in the disposal of these appeals a situa¬ 
tion will arise which was never contemplated. 
These appeals had nassed out of the High Court 
against whose decisions they are directed. They 
were pending before the highest authority of the- 
State that was functioning as the Privy 
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Council of the Ruler of that State and if they 
are now to be di3poeed of by the High Court as 
High Court, they will, if they fulfil the neces¬ 
sary conditions, be subjected to a further appeal 
according to another well-known rule of inter¬ 
pretation that when a Court acquires new juris¬ 
diction it acquires with it all the necessary 
consequences that flow therefrom: vide Secy, of 
Board of Revenue v. Madras Export Co., 
A. I. R. (11) 1924 Mad. 63: (761. O. 376) wherein 
the following observation of Lord Parker has 
been relied upon : 

“Where by Btatute irattera are referred to the deter¬ 
mination of a Court of Record with no farther provi¬ 
sion, the necessary implication is that the Court will 
determine the matter as a Court. Its incidents of suoh 
jurisdiction including the right of appeal from its deci¬ 
sion remain the earne.” 

This will be the situation which will be created 
by assumption of jurisdiction which was not 
conferred. For, as already stated before, in each 
one of these States from whioh these appeals 
come, there was some Civil Procedure Code or 
the other in force, which was analogous to the 
Civil Procedure Code in force in India. Neither 
such Civil Procedure Code nor the Charter or 
the Act governing the High Court concerned 
provided an appeal to the High Court from its 
judgments by any of its Benches except the 
Single Bench. Nor does the Civil Procedure 
Code now governing the procedure in the Courts 
of Rajasthan or the High Court Ordinance, pro¬ 
vide for an appeal to it from its judgmen s y 
anv of its Benches except the Single Bench. 
And, by no stretch of imagination or of language 

it can be 

^ * i • f i V ^ TT * - 1 L 

referred to the determination of the High Court 
as High Court. As already observed above, the 
■jurisdiction of the High Court has not been ex¬ 
tended over these appeals but a special jurisdic¬ 
tion that vested in the authorities functioning 
as the Privy Council has been conferred on the 
High Court and all incidents of such special 
jurisdiction must attach to it. In other words, 
the decisions of the High Court in these appeals 
mu 3 t be final and that could be only if the High 
Court were to exeroise the jurisdiction of the 
authority functioning as the Privy Council which 
has been conferred on it and were to function as 
the Privy Council. In my opinion, the High 
Court wa 3 intended to funotion as the Privy 
Council with regard to these appeals and must 
so function. 

[32] It was argued on behalf of the respon¬ 
dent that these appeals were to be heard under 
the Ordinance promulgated on 21 1*1950 by the 
High Court as established under “The Raja¬ 
sthan High Court Ordinance." But the word 'as* 
is not there in the ‘text* and the words “esta¬ 
blished under” have no special meaning. They 


only define or indicate the High Court. They 
o&nnot in any way be interpreted to mean “ae 
constituted by" meaning thereby “with all the 
powers and authority and subject to the Rules 
of." 

[33] The provision of the Ordinance is dear. 
It means: The pending appeals, revisions, re¬ 
ference or petitions whioh according to any law 
for the time being in force in any Covenanting 
State, lay to the Ruler and have been preferred, 
brought, or presented to the Ruler or to any 
authority known by the designation of Ijlas-i- 
Khas, or Judicial Committee or by any other 
designation and are pending at the commence¬ 
ment of the Ordinance shall be beard, deter¬ 
mined and disposed of by the High Court. 
Naturally as the power of disposal, as dis¬ 
tinguished from the power of recommendation, 
is given to the High Court, the provision relat¬ 
ing to the Ruler requiring his approval in the 
law on the subject became redundant, and the 
High Court in the disposal of suoh appeals etc. 
is to follow the procedure, exercise the jurisdic¬ 
tion and perform the functions of the Ruler and 
of the authority known by the designation of 
‘Ijlas-i-Kbae’ or ‘the Judicial Committee* or by 
any other designation. In the disposal of these 
appeals, revisions etc., the High Court was not 
to, and could not, follow the law or rules relat¬ 
ing to appeals (first or second or Letters Patent) 
that lay to the High Court nor, in the matter 
of the 3 e appeals etc., the jurisdiction of the High 
Court was that of a High Court. In short, the 
High Court was to perform the functions of the 
Ruler and of the authority known by the de¬ 
signation of ‘Ijlas-i-Kbas* or ‘the Judicial Com¬ 
mittee* or any other designation. Its judgments 
in suoh appeals eto., were to be the judgments 
of the. Raler or suoh authority i. e., they were 
to be final and they were not or oould not be 
eubjected to further appeal to the Court that 
might be constituted by the Raj Pramukh under 
the above-quoted 8 . 39, Rajasthan High Court 
Ordinance, 1949, being Ordinance XV [16] of 1949. 
These appeals etc. had reached a final stage and 
were to be so disposed of by the authority, 
whosoever it may be. to whom they were en¬ 
trusted for disposal. 

[34] In my opinion the authority charged 
with the disposal of these appeals eto. that lay to 
the Ruler or to the authority known by the desig¬ 
nation of Ijlas-i-Khas or Judicial Committee or 
by any other designation was to funotion exact¬ 
ly in the same way as that Ruler or that autho¬ 
rity would have functioned except that it was 
not a merely advisory body but a body em¬ 
powered finally to dispose them of. 

[35] In my judgment, whether under B. 45, 
High Court Ordinance or independent of it, 
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jurisdiction and powerB have -been conferred 
upon the High Court that formerly belonged to 
the authority that functioned or was to funotion 
as the Privy Council of the Ruler of the relevant 
Covenanting State, whatever its designation 
may have been and in the exercise of that juris¬ 
diction and those powers, the High Court i3 to 
function as that authority would have function¬ 
ed with the exception that its conclusions will 
be judgments and nob recommendations. 

[36] There is another aspect of the matter. 
Upto 24-1-1960, these appeals eto. were pending 
their disposal by an authority to be constituted 
to function as the Privy Council of the Ruler of 
the State concerned would have functioned with 
the additional incident that that authority was 
not at all to function as an advisory body but 
as the final Court. On 24-1-1950, an Extra¬ 
ordinary Gazette was published in Jaipur 
promulgating the said amending Ordinance by 
which these appeals etc. were ordained to be 
disposed of by the High Court. On 26-1-1950, the 
Constitution of India came into force. Certainly 
in one day i. e., between the 24th and 26th of 
January 1950, these appeals etc. were not trans¬ 
ferred to the High Court and it oannot be said 
that at the commencement of the Constitution 
of India, they had been transferred and were 
pending before the High Court. In fact appeals 
in both of the references before us have been 
registered in the High Court on 6-7-1950. 

[37] My answer to the reference, therefore, is 
that at the commencement of the Constitution 
of Inlia, all these appeals, revisions etc. includ¬ 
ing the appeal subjeot of this reference were not 
at all pending before the High Court, that if 
by some legal fiction, they are said to have been 
pending before the High Court, they were cer¬ 
tainly not pending before it as High 'Court but 
were so pending before it as an authority func¬ 
tioning as the Privy Council and that only the 
Supreme Court is competent to hear them under 
Art. 374 ( 4 ). A copy of this judgment may be 
Placed on record of the other reference. 

1 39]^ By the Court—The reference is answer¬ 
ed as oelow. The High Court is not functioning 
ac tho Privy Council in respect of appeals and 
petitions which it has been authorised to enter¬ 
tain and dispose of under the Rajasthan Appeals 
and Petitions (Discontinuance) Ordinance, 1949 . 

D.R.R, Reference answered . 

A. I. R. (38) 1S51 Rajasthan 11 [G, N, 2 .] 

Ranawat J. 

Ealyan Sahai—Appellant v. Firm Laclih- 
minarain Shambhulal — Respondent . 

Case No. 78 of 1949, D/- 27-10-1950. 


(a) Partnership Act (1932), S. 69 —Objection that 
suit was not maintainable by reason of S. 69, if can 
be taken for first time in second appeal—Civil P.C. 
(1908), S. 100. 

Whether a firm is registered under the provisions of 
the Partnership Aot or it is not so registered is a mixed 
question of law and faot, and unless this fact is en¬ 
quired into and deoided, the restrictions regarding 
filing of suits under S. 69, Partnership Act, oannot be 
invoked by any of the parties to the suit in second 
appeal: A.I.R. (26) 1939 Sind 205, Expl. and 1 Disting 
A.I.R. (29) 1942 Mad. 634, Disting.; A.I.R. (32) 1945 
Pat. 286 and A.I.R, (25) 1938 Lah. 96, Rel. on. 

(Paras 7 and 12] 

Anno : Partnership Act, S. 69 N. 12 ; C. P. C., 
S3. 100-101 N. 51. 

(b) Civil P.C. (1908), S. 34-Future interest — 
Discretion of Court — Interference by appellate 
Court, 

Under S. 34 it is left to the diecrefion of a Court to 
award interest pendente lite or future interest in cases 
where the decree is for the payment of money. The 
Coart of First Appeal is not right in interfering in the 
exercise of the discretion of the trial Court without 
giving any reasons for changing the rate of interest 
allowed by the trial Court. [Para 13] 

Anno : C. P. C., S. 34 N. 3. 

(c) Evidence Act (1872), Ss. 61, 65—Fact of pay¬ 

ment not forming part of document but indepen¬ 
dent of it—Document only containing statement 
by debtor asking creditor to send sums per bearer 
—Oral evidence relating to tact of payment is 
admissible though document was not produced. (In 
this case the document was proved to have been 
lost and it was held that on this ground also the 
oral evidence to prove the payment was ad¬ 
missible ) [Para 14] 

Anno : Evi. Act, S. 61 N. 1 ; S. 65 N. 5. 

(d) Interests Act (1939), S. 1—No date of pay¬ 
ment fixed—No notice of demand—Interest cannot 
be given —Contract Act (1872), S, 73_Sale of 
Goods Act (1930), S. 61. 

Where there are mutual giving and taking of good 3 
and money between the parties, but there is no date 
fixed for the payment of the prices of the goods or for 
the return of the moneys advanced to each other, nor 
is there any notice of demand served on the opposito 
party to make payment of the outstandings and in 
default claiming interest, the plaintiff cannot claim 
any interest from the defendants under the Interests 
Act Similarly, interest oannot be claimed by way of 
damages under 8. 73 when there is no contract for the 
piyment of money on a specified date. The same is 
the position with the proviaions of S. G 1, Sale of Goods 
Act, and the plaintiff cannot alao claim interest there¬ 
under. [Para 15] 

Anno : Interests Act, S. 1 N. 3; Contract Act, S. 73 
N. 9. 

P. C. Bhandari — for Appellant ; M. M. Sharma — 
for Respondent 1. 

Judgment.—The firm of Laehhminarain 
Shambhulal aoting through Laehhminarain filed 
a suit in the Court of the Munsif at Dausa on 
20-10-1946, against Bhangwan Sahai and Ealyan 
Sahai for an amount of Rs. 573 7 0 with the 
allegations that the defendants had a partner¬ 
ship firm at Ranoli which used to deal in cloth, 
and which from time to time took from the 
plaintiff’s firm cloth and cash to the extent 
of rs. 1,115-7-0 out of which an amount of 



12 Rajasthan Kalyan Sahai v. Firm Lachhminabain (Ranawat J.) 


Be. 658 was paid to the plaintiff, thus leaving a 
balance of Rs. 657-7-0 against the defendants. 
The plaintiff added Rs. 16 by way of interest 
to the amount of as. 557-7-0 and claimed 
Bs. 673-7-0 from the defendants. 

[s] Kalyan Sahai, one of the defendants, 
disputed the claim of the plaintiff but Bhagwan 
Sahai admitted the claim in full. Kalyan Sahai 
alleged that there was no partnership firm of 
Bhagwan Sahai and Kalyan Sahai at Ranj>li, 
and that the dealings alleged by the plaintiff 
did not take place. 

[3] After trying the case the Munsif, on 
29-4-1947, granted a decree to the plaintiff and 
against both the defendants for an amount of 
Bs. 673-7 0 with future interest at the rate of 

per cent, per annum. 

[4J On an appeal filed by the defendant 
Kalyan Sahai, the District Judge, Sawai Jaipur, 
on 31-5-1948, reduced the amount of the decree 
to Rs. 422-12-0, but increased the Tate of future 
interest to 6 per cent, per annum. Kalyan Sahai 
has now filed this second appeal against the 
judgment and decree of the Court of the District 
Judge, Sawai Jaipur, with the prayer that the 
decretal amount may be reduced by Rs. 302-4-0. 

[6] At the time of the hearing of this appeal, 
the learned counsel on behalf of the appellant 
has raised the following points : (l) that the 
suit of the plaintiff is not maintainable by 
virtue of the provisions of S- 69, Partnership 
Aot. as both the firms of the plaintiff and 
defendant were not registered under the Part¬ 
nership Act, ( 2 ) that the lower Appellate Court 
did not act rightly in interfering with the 
discretion of the trial Court in the matter of 
awarding future interest under 8. 34. Civil P. C. 
(3) that°the payment of rs. 250 was held to be 
proved by both the Courts below on the strength 
of the evidence of witnesses, but the plaintiff 
ought to have produced the dooument alleged 
to have been written by Kalyan Sahai, and 
under S. 61, Evidence Act, oral evidence was 
not admissible for the purposes of proving this 
payment According to the appellant, the find¬ 
ing relating to the payment of Rs. 250 wa3 
based on evidence which was not admissible in 
evidence according to law, and ( 4 ) that the 
plaintiff failed to prove the existence of any 
contract or any custom or usage for the pay¬ 
ment of interest on the sums due from the 
defendants. Rs 52-4-0 which were allowed to 
the plaintiff by way of interest should be 
deducted from the amount of tbe decree. 

T6] Section 69 ( 1 ), Partnership Act is as 
follows : 

“No suit to enforce a right arising from a contract 
or conferred by this Act Bhall be instituted in auy 
Court by or on behalf of any person suing as a partner 
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in a firm against the firm or any person alleged to bo 
or to have been a partner in the firm unless the firm 
is registered and the person suing is or has been shown 
in the Register of Firms as a partner in the firm." 

[7] This suit was filed on behalf of the firm 
Lachhminarain Shambhulal against the part¬ 
nership firm of Bhagwan Sahai Kalyan Sahai, 
and it is urged on behalf of the plaintiff that 
Lachhminarain in his statement has admitted 
that the firm of the plaintiff was a partnership' 
firm but it may be pointed out that nowhere- 
in the Courts below did the defendant question 
the faot of registration of the two firms. A new 
point has now been raised in this second appeal 
to the effect that the plaintiff firm and the firm 
of the defendants were not registered, and it is 
urged on this account that the suit was not 
maintainable by virtue of the provisions of 
S. 69, Partnership Aot. Whether a firm is regia-/ 
tered under the provisions of the Partnership 
Act or it is not so registered is a question of faot, 
and unless this faot is enquired into and deoided, 
the restrictions regarding filing of suits under 
S. 69, Partnership Aot, cannot be invoked by any 
of the parties to the suit in second appeal. The 
learned counsel for the appeJlanthas put reliance 
on Firm Lokramdas Ghatomal v. Tharumal* 
A. 1. R. (56) 1939 Sind 206: (l. L. R. (1939) Ear* 
765). Goverdhandass v. Abdul Rahiman, A.I.R. 
(29) 1943 Mad. 634 : (i. L. R. (1942) Mad. 776). 
Firm Lokramdas Ghatomal v. Tharumal , A.I.R. 
(26) 1939 Sind 206: (i. L. B. (1939) Ear. 765) is a 
case which does not deal with the question whe¬ 
ther a question of faot oan be agitated for the 
first time in second appeal. In that case, the 
first appellate Court remanded a suit fora find¬ 
ing on the question whether the plaintiffs were 
barred under s, 69, Partnership Act, from insti¬ 
tuting the suit on the ground of want of regis¬ 
tration under the provisions of the Partnership 
Act. In appeal it was contended that the Appel¬ 
late Judge had no power to remand the suit for 
a finding on this issue because whether a firm 
was or was not registered or whether the persons 
suing were shown in the register of firms as 
partners were all questions of faot which had not 
been raieed on the pleadings and it was held in 
that case that it would not matter if the question 
of registration was raised for the first time in 
appeal, as s 69, Partnership Aot, prevents a 
Court from taking cognizance of a suit brought 
by an unregistered firm in tbe same way as 
a Court shall not take cognizance of a suit 
barred by limitation, and it was further re¬ 
marked in the judgment that 

"to bold that because as a result of ignorance or mis¬ 
take objection was not taken by the defendant in the 
suit, so the provisions of law can be flouted, would be 
to frustrate th3 intention of the Legislature clearly ex¬ 
pressed. ” 
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'Therefore the Court went on to state that "it 
^vas right in allowing to be taken or himself 
-taking the objection under S. 69, in appeal.'* 
This decision does not deal with the provisions 
of Ss. 100 and 101, Civil P. G., and is therefore 
not of much assistance in the present case. A 
Oourt of first appeal can go into questions of 
iaot. and it waB therefore proper for the first 
appellate Court to determine all those questions 
of fact which were necessary for the right deci¬ 
sion of the case. In a second appeal, the parties 
are not at liberty to agitate any questions of 
fact which were not so agitated in the lower 
Oourts. Pure points of law can however be taken 
afresh. A mixed question of law and fact cannot 
be taken for the first time in second appeal. 

[8] In Goverdhandas v. Abdul Rahiman, 

A. I. R. (29) 1942 Mad. 634’ (l. L. R. (1942) Mad. 
775), it has been held as follows: 

“The point under B. 69 (2) as to non-registration of 
a firm being one of law can be raised for the first time 
in appeal. If all the faotg necessary for its determina¬ 
tion are on the record.” “There is a distinct provision 
in the Limitation Act that a Court is bound to dismiss 
a suit on the ground of limitation if it finds the suit to 
foe barred whether a plea of this kind had been raised 
on behalf of the defendants or not. No such provision, 
however, exists in the Partnership Aot, and therefore 
the Court is not bound to dismiss a suit on the ground 
of non-registration of the firm suo motu if no plea had 
been raised by any of the defendants to the suit.” 
‘Stringent provision like 8 . 69 (2) must be strictly 
construed. The provisions of S. 69 (2) can only be 
attraoted to a suit that was instituted either by or on 
behalf of the firm that is to say ex facie it purports 
to be filed either by or on behalf of the firm or even in 
the interests of the firm, but this must be clear from 
the plaint itself and must not in aoy oase depend on 
the liability of a plaintiff to restore the benefit that he 
has reoeived out of that suit to the firm of which he is 
a partner eventually.” 

[9] The decision in Goverdhandas v. Abdul 

Rahiman, A. I. R. (29) 1942 Mad. 634: (i. l. R, 
<1942) Mad. 775) does not help the case of the 
appellant, because it has clearly been held in 
that oase that a point relating to 8 . 69 ( 2 ), Part¬ 
nership Act, oan be raised for the first time in 
appeal only if all the facts necessary for its de¬ 
termination are on the record. According to this 
ruling, the plaintiffs can take up this point only 
when all the faofcs necessary for the application 
of 8. 69 (2) are on the record, but in the present 
case it iB oonceded by the learned oounsel for 
the appellant that the point relating to regtstra 
tion of the partnership firms was never raised 
by any of the parties in the Courts below, and it 
cannot be now said that any of the firms of the 
parties are registered or not. Under these oir. 
cumstances, an objection under 8 . 69 ( 2 ), cannot 
be raised by the appellant, because facts neces 
aary for the decision of thi3 law point cannot be 
said to be on the record of this case. 

[ 10 ] In Mahomed Ali v. Kondho Rayaguru, 


A.I.R. (32) 1945 Pat. 286: (220 I. C. 217), it has 
been held as follows: 

“Whether the firm was or was not actually registered 
under the Partnership Act, is a mixed question of fact 
and law and the point cannot be raised for the first time 
in second appeal. Since it is the defendant who intends 
to contest the performance of the condition precedent 
viz., the registration of the firm and if the point is not 
raised in the pleadiDgB the question is not at all before 
the Court.” 

[11] A similar view has been expressed in 
Mahomed Ibrahim & Sons v. Behari Lai Beni 
Prasad , A. i. R (25) 1998 Lah. 96: (175 I. c. 16), 
wherein it was held that where in a suit by a 
firm the defendant does not deny registration 
and no reference to registration or non-registra- 
tion is made in the evidence, the firm can assume 
that this objection had not baen taken and a suit 
cannot be dismissed on the ground that the 
registration was not proved. 

[ 12 ] The defendants having failed to take the 
point regarding registration of the plaintiff’s 
firm under the provisions of the Partnership Aot, 
cannot now agitate the question of the suit being 
not maintainable by virtue of S. 69, sub-ol. (2), 
as this is a mixed question of law and fact and 
cannot be taken, for the first time, in second ap¬ 
peal under the provisions of 8s. loo and 101 , 
Civil P. C. 

[13] Under S. 34, Civil P. C., it is left to the 
discretion of a Court to award interest pendents 
lite or future interest in oases of money decrees 
where the deoree is for the payment of money. 
The Court of first appeal was not right in inter¬ 
fering in the exercise of the discretion of the 
trial Court without good reasons. The first ap- 
pellate Court has not given any reasons for 

changing the rate of interest allowed by the trial 
Court. 

[14] The fact regarding payment of Rs. 250 
was in issue and both the Courts below have 
found in favour of the plaintiff. The document, 
whioh is said to have been written by Kalyan 
Sahai, is said to have been lost, or misplaoed by 
Laxminarain P. w. 1 in his statement. It was 
therefore not improper for the trial Court to 
admit other evidence relating to it. Moreover 
the faot of the payment of us. 250 did not form 
part of the contents of that document, but was 
independent of it That document was merely a 
piece of evidence which oan throw some light on 
this faot. It was stated that by that document 
Kalyan Sahai requested the plaintiff firm to send 
through Narain, a servant of Kalyan Sahai an 
amount of Rs. 250. and Narain ha< come in the 
witness box and has stated that he gave that 
document to Lachhminarain and obtained a sum 
of Rs. 250 from him which he delivered to Kalan 
Sahai. The Courts below relied upon the evidence 
of Narain and Laohhminarain on this point and 
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found in favour of the plaintiff. The oral evi¬ 
dence relating to the fact of payment of Ba. SCO 
was therefore not inadmissible into evidence for 
want of the production of the document written 
by Kalyan Sahai requesting Laohhminarain to 
advance him a sum of Rs. 250. 

[15] As regards interest claimed by the plain¬ 
tiff, the learned counsel for the respondent has 
relied on the provisions of the Jaipur Interest 
Act, s. 61, Sale of Goods Act and s. 73, Oontraot 
Act. It may be pointed out that under the pro¬ 
visions of the Interest Aot, the Court may allow 
interest on debts or sums certain whioh are pay¬ 
able by an instrument in writing from the time 
when the amount becomes payable, where time 
is fixed for payment, or where no time is fixed, 
from that date on which the demand of pay¬ 
ment is made in writing giving notice to the 
debtor that interest will be claimed. In the 
present oase, the learned counsel for the respon¬ 
dent has conceded that there were mutual giving 
and taking of goods and money between the 
firms of the parties, but there was no date fixed 
for the payment of the prices of the goods or 
for the return of the moneys advanced to each 
other, nor was there any notice of demand served 
on the opposite party to make payment of the 
outstandings and in default to claim interest. 
Under these circumstanoes, the plaintiff cannot 
claim any interest from the defendants because 
no date was fixed for the payment of the ou- 
standings, nor was there any notice serve 
claiming interest thereon. Similarly, in teres ea 
be claimed by way of damages under • 
when there is a contract for the payment of 
money on a specified date whic i3 , 

here. As no date for the payment was fixed, 
lu nn Question of the payment of 

interest by way of damages under S. 79, Contract 
Act The same is the position with the provisions 
of a 61 Sale of Goods Act. For the very reasons 
the plaintiff is not entitled to get any interest 
under s. 73, Contract Act or S. 2, Interest Act, 
he cannot claim interest under S. 61, Sale of 
Goods Act. It is necessary for payment of in¬ 
terest under 8. 61, Sale of Goods Aot, that the 
date of the payment must be oertain. In the 
present case, even though certain goods were 
sold by the firm of the plaintiff to the defendants, 
there was no agreement for the payment of 
their price on a fixed date. The plaintiff firm is 
therefore not entitled to get interest from the 
defendants. The amount of interest allowed 
by the lower appellate Court is Rs. 62-4-0 which 
should be reduced in the decree of the Court 

below. 

[16] In conclusion it may be stated that the 
decree of the Court below fcbal be reduced by 
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Rs. 62-4-0 and the future rate of interest ehal^ 
be 4j% per annum instead of 6% per annum. 

[17] This appeal is partially allowed and th* 
decree of the Court below shall be amended aa 
aforesaid. No order as to costs. 

R.G.D. • Appeal partially allowed. 
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Gupta J. 

Rameshwar Lal Ratti Ram—Appellant v* 
Mt. Naseeban — Respondent. 

Appeal No. 26 of 1949, D/- 31-1-1950. 

Pre-emption — Suit for — Pre-emptor joining 
stranger as co-plaintiif—-Effect. 

A pre emptor joining a stranger, that is, a person 
who in relation to the pre-emptor has not the right of 
pre emption, as a co-plaintiff in a suit for pre-emption 
forfeits his right of pre-emption. [Para 5J 

Case would be probably different if an application is 
made for amendment of the plaint in the Court oi 
first instance or for amendment of plaint and memo, 
of appeal in the first appellate Court. l* aia DJ 

Laxman Narain—for Appellant. 

Judgment.—This second appeal arises out 
of a suit for pre-emption filed originally in the 
Court of the Munsif, Ratangarh, against the 
appellant by the respondents. On 16-9-1947, the 
appellant Rameshwar purchased for Rs. 700 the 
divided share of Bhurandin son of Jivanshab 
Kazi of Ratangarh in a house situated at Holi- 
dhora in Ratangarh under a sale deed which 
was registered on 16-9-1947. On 22-12-47 one 
Mt. Nasiban widow of Jamaldin, who held a. 
third share in the said house, jointly with one 
Piria who, she alleged, was her adopted son, 
filed a suit against the vendee defendant 1 and 
the vendor defendant 2 for pre-emption of the 
suit property on the ground of being proprietor 
of a share of the whole house and on the ground 
of having a common door. The defendant resist* 
ed the suit on the following among other 
grounds: (l) That Piriya plaintiff 2 was (not?) the 
adopted son of plaintiff 1, Mt. Nasiban: ( 2 ) That 
plaintiff 1, Mt. Nasiban, had mortgaged by 
conditional sale her own divided one-third share 
of the entire house to defendant 1 for Rs. 99 on 
18 - 9 - 1947 ; (3) That the purchase of the suit 
property took place with the consent and in the 
knowledge of Mt. Nasiban who could not, any 
more, claim any right of pre-emption; (4) That 
the suit was defective inasmuch as Piriya, 
plaintiff 2, who had no right of pre-emption had 
been joined as a co-plaintiff; (5) that the plain¬ 
tiffs were not possessed of enough means to 
purchase the suit property; aud (6) That Mt. 
Nasiban had waived her right of pre-emption. 

[ 2 ] On the abolition of the Court of the 
Munsif, Ratangarh and establishment of the 
Court of Sub-Judge at Ratangarh, the suit was 
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transferred to the latter Court on 22-3 1949. It 
may be mentioned here that the plaintiffs had 
filed two other similar suits against two other 
brothers of defendant 2 who also had sold their 
share in the whole house to the appellant on the 
same date. In all these three suits some ques¬ 
tions are raised and the evidence adduced by 
the parties is also the same and the trial Court 
has deoidtd all the suits by the judgment. 

[3] The trial Court came to the conclusion 
that Piriya plaintiff 2 was not the adopted son 
of Mt. Nasiban plaintiff 1 , and that Mt. Nasi- 
ban had relinquished her right of pre-emption 
and dismissed the suit on 28 1 48. The plain¬ 
tiffs, thereupon, went up in appeal to the District 
Judge, Ohuru, who has, though rejected the 
claim of Piriya and dismissed the appeals so 
far as Piriya was concerned, accepted the ap¬ 
peals and decreed the suits in favour of Mt. 
Nasiban plaintiff 1, on 24-3-1948. Rameshwar 
defendant 1 , who is the vendee, has now come 
up to this Court in second appeal. 

[4] Neither the respondents nor anybody on 
their behalf appeared and contested the ap¬ 
peals which were heard ex parte. The following 
two main contentions have been raised on be* 
half of the appellants: (l) That Mt. Nasiban 
who had a right of pre-emption, having joined 
as a co-plaintiff with her another person Piriya 
—a stranger, who had no right of pre-emption 
—could not olaim any right of pre emption and 
the Buit must have been dismissed; and ( 2 ) That 
Mt. Nasiban had relinquished her right of pre¬ 
emption and the suit must have been dismissed 
on that ground also. 

[6] The trial Court has very elaborately dis- 
Ouesed the evidence produced by the parties on 
the question of Pirija’s being an adopted eon 
of Mt. Nasiban. It has held that his alleged 
adoption was not proved. The learned District 
Judge has not disagreed with this finding of the 
Sub-Judge and has dismissed the appeals so far 
as Piriya is concerned. It was also found by 
the trial Court that Piriya had, jointly with his 
natural father, Shamsuddin sold his interest in 
the entire house to one Somedutta and should 
not claim in himBelf any right of pre emption 
in the suit property. Very evidently, under the 
circumstances mentioned above, he is a stranger 

for the purposes of the suit for pre-emption_ 

meaning of term "stranger” in relation to 'pro- 
emptor’ being a person who has not the right 
of pre-emption. The relief olaimed in the plaint 
as well as in the appeal was a joint one and 
Mt. Nasiban could not have succeeded without 
amending the plaint and the appeal and striking 
out the name of Piriya which does not appear 
to have been done. The plea on which this 
contention is raised appears to have been taken 


in the written statement on behalf of the appel¬ 
lant. The contention further appears to have 
been raised before the lower appellate Court 
which has dismissed the appeal so far a 3 Piriya 
is concerned and passed a decree in favour of 
Mt. Nasiban with out any application on her 
behalf for amendment of the plaint and the 
appeal by striking out the name of Piriya. In 
Bhupal Singh v. Mohan Singh , 19 all. 324 : 
(1897 A. w. N. 72), their Lordships Banerji and 
Aikman JJ. of the Allahabad High Court have 
held that 

“the very fact of a person having the right of pre¬ 
emption joining with himself strangers, i. e. persona 
who have no right of pre-emption, is iu itself sufficient 

to estop him from asserting his claim.” 

• 

On the above authority, it is clear, that Mt. 
Nasiban, in this ca=e before me, has forfeited 
her right of pre. emption. No application to 
strike out the name of Piriya has been made 
either to the Court of first instance or even to 
the Court of first appeal. Piriya’s right has been 
asserted to the last though as a last resort, 
counsel for the plaintiffs may have suggested to 
the lower appellate Court to reject tho appeal 
so far as Piriya was concerned and to decree 
the olaim of Mt. Nasiban. This was not to be 
allowed : vide another judgment of the same 
High Court reported in Umar Daraz v. Sri. 
ramdas , A. 1 . r. ( 12 ) 1925 all. 365 : (47 all. 
450) where it has been held that the joinder of 
a stranger as co plaintiff in a suit for pre¬ 
emption was a fatal defect which could not be 
cured by striking out the name of the stranger. 
In my opinion, this contention on behalf of the 
appellant ha3 great force and must succeed. I 
might mention that the case would have pro. 
bably been different if any application had been 
made for amendment of the plaint to the Court 
of first instance on for amendment of the plaint 
and the appeal to the Court of first appeal. 

[6] Now, coming to the Becond contention, it 
must be said that the judgment of the lower 
appellate Court is based upon a reasoning which 
has no basis. The learned Judge has entirely 
ignored the direct sworn testimony of roliablo 
persons Roopchand, the scribe and Kaluram 
an I Shankarlal, witnesses who have attested 
the deed of mortgage by conditional sale exe¬ 
cuted by Mt Nasiban in favour of Rameshwar 
appellant under which she ha3 mortgaged her 
share in the entire house and relinquished her 
right of pre-emption by saying that she had no 
right of pre-emption in the property of Bhuran- 
din etc. This direct evidence was corroborated 
by the evidence of a hand-writing export who 
said that the thumb impression on the afore¬ 
said mortgage deed, though not very clear" 
and the admitted thumb impression of Mt! 
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Nasiban were quite similar and of one and the 
same person. The learned District Judge has 
based his judgment mainly on the suspicious 
oiroumstances that the ink of the first two lines 
and of the signature of the attesting witnesses 
was different from the ink in which the rest of 
the deed was written, that after nine lines of 
the deed had been written on the stamp paper, 
the scribe felt the remaining space to be insuffi¬ 
cient and therefore wrote the deed in lineB very 
close to each other, that the thumb mark of Mt. 
Nasiban appeared from the deed to have baen 
•affixed before the sentence embodying the state- 
ment that she had no right of pre-emption was 
written, that the expert had admitted that the 
disputed thumb impression was not very clear 
and that it was only from some points of simi- 
larity in the disputed and the admitted thumb 
impressions, that the expert had testified that 
the two impressions, were of one and the same 
person though he had to admit that there could 
be found some points of similarity in the thumb 
impressions of two different persons. The fact 
of difference between the ink of the signatures 
of the attesting witnesses and that of the main 
body of the deed had been sufficiently explained 
by Kaluram D.W. 6. The fact of difference 
between the ink of the first two lines and that 
of the rest of the body of the deed had been ex¬ 
plained by the scribe Roopohand D.W. 8. As 
regards the circumstance of the thumb impres¬ 
sion appearing to have been affixed before the 
writing of the said sentence, it eeems that the 
idea of having her right of pre-emption rflhnqai. 
shed by Mt. Naeiban struok after she had 
put her thumb mark. Even a cursory examina¬ 
tion of the document shows that the ink with 
which is written the said sentence under which 
Mt. Nasiban is said to have disowned her right 
of pre-emption on the suit property is the 
same with which the rest of the deed is written 
and this faot when considered in light of the 
aworn testimony of the witnesses mentioned 
above leaves no doubt that it was written at the 
game time when the deed was executed. More¬ 
over, it is not the case that Mt. Nasiban has 
admitted the execution of the deed by her but 
denied to have agreed to forego her right of pre¬ 
emption. On the contrary, she has altogether 
denied the execution of the deed which has been 
proved to have been executed by her. The mort¬ 
gage deed having been proved to have been exe¬ 
cuted by her, it is fair to presume that she had 
agreed to forgo her right of pre-emption.. So 
far as the evidence of expert is concerned it is 
pertinent that he baB not been asked the straight 
question whether or not the disputed thumb 
mark could be of a person different from the 
person with who36 thumb mark the former had 
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been compared. Nor has any question been put 
to him as to the points of similarity that oould 
be found on the thumb marks of two different 
persons and as to the existence of those points 
in the thumb marks in question. Under the 
circumstances, it is difficult to agree with the 
finding of the appellate Court. Besides, there is 
sufficient positive evidence on-the record coupled 
with the admission of Mt. Nasiban to show that 
Bhe is, not only, not possessed of sufficient means 
to pay the price of the property in question, but 
is also indebted and it would be only reasonable 
to come to the conclusion that she had relinqui¬ 
shed her right of pre-emption to enforce which 
she had no means. To me the finding of the trial 
Court, on this point, appears to be correct I, 
therefore, hold that it was proved that Mt. 
Nasiban had relinquished her right of pre-emp¬ 
tion as a condition of the mortgage. 

[7] The conclusion - is that this appeal suc¬ 
ceeds. I; therefore, accept this appeal with oosta 
throughout, set aside the judgment and deoreeof 
the lower appellate Court and restore that of the 
Court of first instance by which the respondent 8 
suit for pre-emption had been dismissed. 

[8] Attention of the subordinate civil Courts 
in the territory of the former State of Bikaner 
is drawn to the mandatory provisions of S. 17, 
Bikaner State Pre-emption Act, I Cl] of 1919 
under which it has been made obligatory for the 
Court to require the plaintiff at or at any time 
before, the settlement of issues, to deposit in 
Court Buoh sum as does not exaeed one-fourth of 
the price paid by the vendee for the property 
according to the deed of sale, such sum being 
available for the discharge of costs. Both the trial 
Court as also the Court of first appeal have, in 
this case, failed to comply with the very salu¬ 
tary requirement of law. 

V.S.B. * Appeal allowed . 
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(JODHPUR BENCH) 

Nawalkishore C. J. 

Sitaram and another — Accused v. The 
State. 

Criminal Revn. Noa. 241 and 242 of 1950, D/- 3-10- 
1950. 

(a) Criminal P. C. (1893), S. 424 —'Contents of 
appellate judgment. 

Where the appellate Court agrees with the judgment 
of the lower Court and dismisses an appeal, it may not 
be necessary for the appellate Court to write a long ana 
elaborate judgment but still the judgment should be 
inlepeadent and self-contained so that it may indicate 
that the appellate Court bad considered the case in a 
proper perspective and the High Court in revision may 
b® able to follow it without reference to the trial 

Court’s judgment. 3J 

Where the Sessions Jadge disposed of the appeal witn 
a simple observation that he did not find any sufficien 
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/reason to disbelieve the proseoution witnesses who had 
not been shaken in oross-examin&tion : 

Held that the judgment was most unsatisfactory and 
znust be set aside. [Paca 3] 

Anno. Criminal P. C., S. 424, N. 7. 

(b) Criminal P. C. (1898), S. 537 — Complaint 
-against two persons —Challan against one of them 
— Joinder of — Defect in procedure resulting in 
prejudice — Retrial. 

A oomplalnt implioatiDg A and B as acoused was 
consolidated with a police challan which had implicated 
only A. The evidence produced by the police in the 
challan, however, implicated both A and B. Though no 
evidence in the complaint was recorded "accused B 
was convioted on the evidence recorded in the ohallan: 

Held that the consolidation was illegal and the pro¬ 
cedure adopted by the Magistrate was defective and 
had resulted in grave prejudice to the accused and the 
case should therefore be retried. [Para 4] 

Anno. Criminal P. G., S. 537, N. 30. 

Abdul J alii — for Accused ; Laxminarain — for 
Government Advocate—for the State. 

Order.—This judgment will dispose of two 
ori. Revns. nos. 241 and 242 of i960 preferred 
•by Sitaram and 8hankardan separately against 
•ihe order of the learned Sessions Judge uphold¬ 
ing their oonvictions and sentences. 

[ 2 ] The complainant Jaskaran and the accused 
Shankardan and Sitaram all belong to village 
Bevta Tehsil Jodhpur. There is absolutely no 
evidence on the record about the state of rela¬ 
tions between them but from what follows they 
must have been bad. They are related to one 
another but there appears to have been no love 
lost between them. On the evening of 31 1-1948 
soma performance was going to be held in the 
"village and Jaskaran was making seating arrange¬ 
ments for the audience in connection with it. 
Whether this performance wa3 religious or 
otherwise, the evidence dooa not show. The 
allegation of the proseoution is that at about 
9 P. M. when Jaskaran was busy making 
arrangements, the two accused, namely, Shan- 
kardan and Sitaram suddenly arrived. Shankar- 
dan was armed with a sword while 8itaram 
was carrying a lathi. Sitaram showered several 
lathi-blows on the face of Jaskaran with the 
result that he fell down and became unconscious. 
Thereafter, Sbankardan inflicted injuries with 
bis sword and then both of them ran away 
Jaskaran was taken to the Polioe Thana, Jhan- 
war at the doad of the night in a bullook-cart by 
p. W. 9 Karnidan and two other persons and 
the first information report was lodged by him. 
He then came back to the Windham Hospital 
where his injuries were examined and he 
remained as an indoor patient for 37 daya up to 
10-3.1948. The medioal report showed that he ' 
had reoeived nine injuries in all, out of whioh 
six were oonfcusions, one wa3 an inciaed wound 
4 "Zl" on the jaw and one was the fracture of * 
this jaw. A number of witnesses were examined 
951 Raj./3 & 4 


during the course of the investigation by the 
police but no particular aotion was taken. 
Accordingly the complainant filed a complaint 
on 6-5-1948, against both the acoused under 
Ss. 307 and 326, Penal Code in the Court of the 
District Magistrate, Phalodi. It was, however, 
ultimately disposed of by the Extra First Class 
Magistrate, Jodhpur. After the preliminary 
enquiry had been made by the Magistrate under 
S. 202 , Criminal P. 0., warrants were issued 
against the accused and the police was also 
directed to send the record of the investigation 
made by it after the first information report. 
This probably awakened the police and it not 
only produced the entire record but also put up 
a ohallan on 16-11-1948 but implicated only one 
accused, namely, Sitaram. The learned Magis¬ 
trate of the trial Court consolidated the challan 
as well a3 the oom plaint and reoorded all the 
evidence in the challan. Not a single witness 
was recorded in the complaint, and it appears 
that the expenses for the witnesses were also 
paid by the police. The prosecution produced 9 
witnesses out of whioh five were put forward as 
eye-witnesses namely, p. w. 1 Jaskaran, p. w. 2 
Bhaira, p. w. 3, Baluram, p. w. 7 Ranchhor and 
P. w. 8, Devi Lai. Both the accused denied 
having committed the offenoe and pleaded alibi 
and produced three witnesses in defence. The 
learned Magistrate relying upon the evidence 
produced by the proseoution convicted and sen¬ 
tenced Sbankardan under 8. 326, Penal Code, to 
two years* rigorous imprisonment and a fine of 
Rs. 100 and Sitaram under s. 326, Penal Code, to 
16 months’ rigorous imprisonment and a fine of 
Rs. 60 . On appeal the learned Sessions Judge 
upheld their oonviotions and sentences. 

[3] The learned counsel for the appellants has 
urged in the first instance that the learned Ses¬ 
sions Judge has not dealt with the case in a 
satisfactory manner. After perusing the judg¬ 
ment, there seemB to be no doubt whatsoever that 
the learned Sessions Judge has turned out a 
very slip-shod document. He has not discussed 
the evidence at all and disposed of the appeal 
with a simple observation that he did not find 
any sufficient reason to disbelieve the prosecu 
tion witnesses who had not been shaken in cross 
examination. This, I must say, is not doing 
justice to the case. It may be true that where 
the appellate Court agrees with the judgment of 
the lower Court and dismisses an appeal, it maj 
not be neoessary for the appellate Court to write 
a long and elaborate judgment but there seems 
to be no doubt that the judgment should be 
independent and self-contained bo that it may 
indicate that the appellate Court had conside 
red the case in a proper perspective and the 
High Court in revision may be able to follow it 
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without reference to the trial Court’s judgment. 
The Court of a Sessions Judge is a Court of first 
criminal appeal and its findings of faot are 
generally accepted in the High Court. Hence a 
grave responsibility rests on the shoulders of the 
Sessions Judge and the judgment must be suoh 
as may clearly indicate that he had fully applied 
his mind to the facts and circumstances of the 
case. Looking at the judgment, it is, however, 
not possible to come to that conclusion. Apart 
from this, there are certain matters in this case 
whioh necessitate careful consideration and could 
not be brushed aside as has been done by the 
learned Sessions Judge. He has no doubt made 
an observation to the effect that the case bad 
been very badly investigated by the polioe but 
he does not discuss the details. In a simple case 
like this, where the first information report had 
been lodged so promptly, it is indeed amazing 
that the police indulged in an unduly protrac¬ 
ted investigation. Even at that, it did not result 
in a ckallan for nearly 10 months and that also 
was presented only after the learned Magistrate 
of the trial Court directed it to produoe the 
record of the investigation made by it. In the 
first information report, two witnesses namely, 
Bud ha and Ladoo, were definitely mentioned as 
having been present at the time of the occur¬ 
rence. In the challan, however, their names 
were not mentioned at all and instead three 
other persons, namely, Mukna, Berisal Singh 
and Girdhari were mentioned but they were not 
produced in Court. In Court two other witnea- 
se B , namely, P. w. a Bhaira and P. w. 8 Davi- 
lal were produced as eye-witnesses The learned 
Sessions Judge does not deal with this aspeot o! 
the case in his judgment at all. He merely 
refers to the faot that some witnesses named in 
the first information report were not produced 
in Court while some entirely new witnesses were 
produced but what would be the effect of this on 
the case, he does not proceed to discuss. The 
learned oounsel has also urged that there is a 
material variation in the two statements of 
Jasbaran made in the preliminary enquiry and 
in the trial but the learned Sessions Judge does 
not even notice it. 

[ 4 ] There is another grave defect which has 
crept into the procedure adopted by the learned 
Magistrate of the trial Court but that has passed 
wholly unnotioed. This, however, happens to be 
a defect whioh has definitely resulted in preju¬ 
dice to the accused and since this case is being 
sent back to the trial Court for a de novo trial, 
it is not necessary to refer to the various points 
which have been stressed by the learned counsel 
for the accused and are mentioned in detail # 
above. The defect in the procedure which has 
resulted in prejudice is this: The police had put 


up the challan against Sitaram only while tha 
complainant Jaskaran had filed the complaint 
againBt Sitaram as well as against Shankardan. 
Since only one accused was implicated in the 
challan, it is obvious that the complaint which- 
implicated both Sitaram and Shankardan could 
not be linked with it. Further, in the challan 
evidence should have been confined to Sitaram 
alone having inflicted the injuries. It, however,, 
turns out that the learned Magistrate did not 
record any evidence at all in the complaint and 
reoorded all the evidence in the challan. Thi» 
evidence implicated both Sitaram and Shankar¬ 
dan. The result was that while the Police had 
ohallaned only one person, the evidenoe produ¬ 
ced by it implicated two while the complaint 
whioh implicated both the accused was not pro¬ 
ceeded with at all. Shankardan is fully justified 
in complaining that he has been convicted and 
sentenced on evidence reoorded in the challan 
whioh was, however, confined only to Sitaram. 
There seemB to be no escape from the conclusion! 
that this procedure has resulted in grave pteju4 
dice to the accused. It is a pity that the learned 
Sessions Judge did not concentrate on this 
aspect of the case. The result is that on the 
record as it stands, it is not possible to uphold 
the convictions and sentences awarded to both 
the accused. The learned Publio Proseoutor who 
appears for the State frankly concedes that the 
consolidation was illegal and the procedure 
adopted by the trial Court has resulted in mis¬ 
carriage of justice. I accordingly accept both 
these revisions, set aBide the convictions and 
sentences and hereby send the cases back to the 
trial Court with a direction that the entire evi¬ 
dence will be recorded over again without/ 
committing the illegality referred to above. Fines! 
if paid will be refunded. The accused will re¬ 
main in custody and it will be open to the 
Magistrate of the trial Court to consider whether 
they should be released on bail. 

g'S. Retrial ordered. 
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Nawae Kishore C. J. AND Bapna J. 

Gulam Abbas and others — Applicants V- 
The State. 

Criminal Miso. Appln. No. 36 of 1950, D/- 13-11' 
1950. 

(a) Mewar Motor Spirit Rationing Order, 1941—- 
Continuance of after 24-6-1948— Mewar Control of 
Supplies Act (VII [7] of 1947), Ss. 3 and 5 —Repeal 
of - Effect of subsequent legislation—Mewar Gene* 
ral Clauses Act (XVII [17] of 1945), S. 6 . 

Mewar Motor Spirit Rationing Order, 1941, mad* 
under R 81 (2), Defenoe of Mewar Roles, 1939 and 
continued in force after 31-5-1947 by the combined 
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result of Ss. 3 and 5 of the Mewar Aot VII [7] of 1947, 
continues In foree even after the repeal of that Aot by 
subsequent Rajasthan Aots, by virtue of S. 6, Mewar 
General Clauses Aot, 1945. (Effeot of subsequent 
legislation considered.) '[Para 13] 

(b) Criminal P. C. (1898), S. 561A—Case pending 
in lower Court—High Court, when can interfere. 

If a bare statement of the faots would indicate thai 
the proceedings taken in the lower Court were illegal, 
the Hign Court oould and should interfere and quash 
the proceedings, in its inherent jurisdiotion under 
S. 561A : A. I. R. (20) 1933 Oudh 387, Eel. on. . 

[Para 14] 

Anno. Crimnal P. C., S. 501A, N. 6, Pt. 2. 

N. G. Chatterji assisted by O. S. Trivedi—for 
Applicants ; Sumerdan, Public Prosecut the 

State. 

Bapna J.—This is an application under 
3. 561 A, Oriminal P. 0., with a prayer that a 
case against the petitioners pending in the 
Court of the City Magistrate Udaipur, may be 
transferred to the High Court and the proceed¬ 
ings taken against the petitioners for contraven- 
tion of the Mewar Motor Spirit Rationing 
Order, 1941 quashed. Reliance was also placed 
during the course of arguments on Art. 228 of 
the Constitution in support of the prayer. The 
contention of the learned oounsel for the peti¬ 
tioners is that the Mewar Motor Spirit Ration¬ 
ing Order, for contravening which the petitioners 
were being prosecuted, no longer remained in 
force and the proseoution of the petitioners was 
illegal and they were protected by Art. 20 of 
the Constitution. 

[ 2 ] The Mewar Motor Spirit Rationing 
Order, 1941, whioh oame into force on 15- 8-1941 
was issued by the Mewar Government under 
R. 81 (2), Defence of Mewar Rules, 1939. The 
Rules were enacted under the Defenoe of Mewar 
Aot, 1939 and the validity of the Defenoe of 
Mewar Act and the rules expired on 31-5- 1947 . 
On 16-5-1947, the Mewar Control of Supplies 
Aot (vii [ 7 ] of 1947) was promulgated by His 
Highness the Maharana of Udaipur to provide 
for the continuance of powers to control the 
production, price and distribution and trade 
and commeroe in oertain essential commodities 
and a. 3 thereof authorised the Government to 
make oertain orders for regulating or prohibit- 
ing the production, supply and distribution of 
essential commodities so far as it appeared to 
the Government to be necessary or expedient for 
maintaining or increasing the supplies of any 
essential commodity or for seouring their equit¬ 
able distribution and availability at fair prices. 
Section 5 of that Aot provided that until other 
provisions were made under the Act, the orders 
made by competent authority under sub-r. ( 2 ) 
of Buie 81, Defence of Mewar Rules, in respeot 
of any matter specified in 3. 3 whioh were in 
force immediately before the commencement of 


the Aot were to continue in force as far as it 
was consistent with the Act notwithstanding 
the expiration of the Mewar Defenoe RuleB, and 
were to be deemed to be orders made under 
s. 3 of the Act. 

[3] Petrol being one of the essential commo¬ 
dities mentioned in the sohedule to the Act, the 
combined result of 8s. 3 and 6 was that Mewar 
Motor Spirit Rationing Order, 1941, made in 
exercise of the powers under R. 81 ( 2 ), Defence 
of Mewar Rules continued to remain in force even 
after 31-5-1947. 

[ 4 ] In April 1948, some of the States includ¬ 
ing Mewar agreed to integrate and the second 
Rajasthan Union was formed as one political 
unit known as the United State of Rajasthan. 
This Union consisted of the former Banswara, 
Bundi, Dungarpur, Jhalawar, Kishangarh, Kotah, 
Pratapgarh, Shahpura, Tonk and Mewar States. 
In order to unify the laws, the Maharana of 
Udaipur, who was the Raj Pramukh, promul¬ 
gated the United State of Rajasthan Essential 
Commodities Control Ordinance, 1948 (Ordin¬ 
ance xiv [ 14 ] of 1948) on 19-6-1948. According 
to the preamble, this Ordinance was promulgat¬ 
ed to provide for powers to control the produc¬ 
tion, prices and distribution of and trade and 
commerce in essential commodities and s. 3 
thereof gave power to the Government of the 
United 8tate of Rajasthan to issue order so as 
to provide for regulating or prohibiting the 
production, Bupply and distribution and trade 
and commerce in essential commodities so far 
as it appeared to be necessary or expedient for 
maintaining or increasing the supplies of any 
essential commodity or for securing their equit¬ 
able distribution and their availability at fair 
prioes. The sohedule included petrol as one of 
the essential commodities. Section 3 of this 
Ordinance, whioh was applicable to the whole 
of the United 8tate of Rajasthan corresponded 
to 3. 3, Mewar Control of Supplies Act, 1947 
which extended to Mewar only. No provision 
corresponding to S. 5, Mewar Control of Supplies 
Aot-was made in this Ordinance. No order on 
the lines of Mewar State Motor Spirit Ration¬ 
ing Order, 1941 was issued by the Government 
of the United State of Rajasthan in exercise of 
the powers under 8 . 3 of the Ordinance. 

[5] It was urged that in the absence of any 
provision in the Ordinance on the lines of s. 5 , 
Mewar Control of Supplies Act, the provisions 
of Mewar State Motor Spirit Rationing Order, 
1941 ceased to have force from 24-6-1948 the 
date on which the Ordinance came into force, 
and, therefore, any alleged contravention of the 
provisions of the said Order did not constitute 
any offence. It was contended that Ordin¬ 
ance xiv [ 14 ] of 1948 promulgated by His 
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Highness, the Raj Pramukh of the United State 
of Rajasthan covered the same ground as Act 
NO. VII [7] of 1947 of Mewar, the only differ¬ 
ence being that while the Act was applicable 
only to Mewar (Udaipur State), the Ordinance 
was applicable to Mewar as also to the other 
nine Oonvenanting States, and that as the two 
statutes related to the same subject matter and 
had the same purpose and further as the new 
statute covered the entire subject-matter of the 
old statute, the old statute, namely, the Mewar 
Control of Supplies Act must be deemed to 
have been repealed by the new statute, the 
Ordinance and as no saving clause was pro¬ 
vided in the Ordinance on the lines of 8. 5 of 
the Act the Motor Spirit Rationing Order, 1941, 
ceased to have force. 


[6] The above argument did not seem to 
take into account the provisions of S. 6, Mewar 
General Clauses Act (Act XVII [17] of 1945). 
The said section lays down that : 

“Where any enactment is repealed and re-enaoted 
with or without modification, any appointment, noti¬ 
fication, order, scheme, rule, bye-law, form or any 
other kind of instrument made or issued under the 
repealed enaotment, shall so far as it is not Inconsis¬ 
tent with the provisions re-enacted, continue in force 
and be deemed to have been made or issued under the 
provisions so re-enacted, unless and until it is super¬ 
seded by any appointment, notification, order, soheme, 
rule, bye-law, form or other kind of instrument made 
or issued under the provisons so re-enacted.” 


The said section is on the lines of S. 24, Indian 
General Clauses Act, and fulfills the same pur- 
pose. It validates orders issued under an old 
enactment if it is repealed and re.enaoted with 
or without modification until new orders are 
issued under the re-enaoted Aot. Acoordmg to 
the argument of the learned counsel, the Ordi. 
nance virtually re.enaoted the provisions of 
the Control of Supplies Act with oertain modi, 
fioations and the implied repeal was argued on 
th 0 ground that it covered the entire field of 
the previous Act. The case was, therefore, of 
a repeal of an old Act and its re-enaotment 
with modifications as contemplated in 8^ 24, 
Indian General Clauses Act or s. 6. Mewar Gene¬ 
ral Clauses Act. 


[7] It was next argued that the continuance 
of the Motor Spirit Rationing Order safeguar¬ 
ded by Act VJI [7] of 1947 became inconsistent 
with the provisions of ordinance XIV of 1948 as 
8. 5 of the Act was not reproduced in the Ordi¬ 
nance. It was contended that not only was 
it not reproduced but the word ‘omitted* occurs 
opposite S. 5 in the Ordinance which indicated 

that the legislative authority had intended to 
leave out S. 5 of the Act on purpose and, 
therefore, the continuance of the Mewar Motor 
Spirit Rationing Order, 1941 deemed to have 


been issued under the Aot became inconsistent 
with the provisions of the Ordinance. 

[8] The argument assumes that the Essen¬ 
tial Commodities Control Ordinance, 1948 was 
issued by adaptation of the Mewar Control 
of Supplies Aot, 1947. It may be pointed out 
that the legislation for controlling the pro¬ 
duction, prioeB and distribution of and trade 
and commerce in essential commodities in the 
Indian States or Union of Indian States did 
not proceed on original lines bat reflected the 
general polioy of the Government of India and 
closely followed the legislation in British 
India prior to 1947 and after the independence 
the legislation in the Indian Dominion. The 
Defence of Mewar Act and the Defence of 
Mewar Rules were only counterparts of the 
Defence of India Aot and the Defence of India 
Rules. The Mewar Motor Spirit Rationing 
Order and various other orders were similarly 
counterparts of the orders iesued by the Cen¬ 
tral Government. The Mewar Control of Sup¬ 
plies Aot followed the Essential Supplies (Tem¬ 
porary Powers) Aot, 1946 (Act xxiv [24] of 
1946 ) by the Indian Legislature. Similarly the 
Essential Commodities Control Ordinance, 1948 
followed the lines of the same Central Act 
(Act xxiv [24] of 1946). The modifications that 
appear in the Ordinance do not necessarialy 
indicate that the adaptation of law was made 
from the Mewar Act. A bare perusal of S. 5 of 
the Central Aot makes it clear why it had to be 
dropped out. The section in the Central Aot 
gives power to the Central Government to give 
oertain directions to the Provincial Govern¬ 
ments. In the Rajasthan Union there were no 
provinces. The omission to re-enact S. 5 of the 
Mewar Aot in the Ordinance is of no conse¬ 
quence in view of the existence of B. 6, Mewai 
General Clauses Aot, so far as the applicability 
of the Ordinance in Mewar is concerned. 

[9] As regards the argument, that the Motor 
Spirit Rationing Order should be deemed to 
have expired on the ground of inconsistency, 
it may be pointed out that the inconsistency 
of the order passed under the previous Aot 
referred to in 8. 6 should be with the re-enaot¬ 
ed provision, that is, the order previously 
passed could not have been passed under the 
re-enacted provision. Such a contingency, for 
example, could arise if the order under the 
previous Act related to a commodity which was 
declared essential under the earlier Aot but was 
not so declared under the later Aot. Seotion 6 
does not save such orders as are paeeed under 
the earlier Aot but which cannot be passed 
under any provision in the later Aot. In the 
present oase, petrol or motor spirit was an 
essential commodity both under the Mewar 
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Act and the Rajasthan Ordinance and the 
Mewar Motor Spirit Rationing Order of 1941 
which was continued by virtue of S. 6, Control 
of Supplies Aot as if it had been passed under 
8. 3 of the Aot was not only not inconsistent 
but was quite consistent with the Ordinance. 

[10] It was contended that the Mewar Gene- 
ral Clauses Act lost its foroe by the formation 
of the Union of Rajasthan in 1948. The argu¬ 
ment has no force as by virtue of the United 
State of Rijasthan Administration Ordinance, 
1948 (no. i [l] of 1948), the previous laws in 
force were continued until their repeal or amend¬ 
ment by competent authority and it was not 
shown that the Mewar General Clauses Act, 1946 
whioh was in force in Mewar was repealed by 
competent authority. Tte incidents which are 
the basis of the proceedings before the Magis¬ 
trate are alleged to have taken place in the ter¬ 
ritory of the former State of Mewar. 

[11] It was argued that after the formation of 
Greater Rajasthan, the same subject-matter 
dealt with by ordinance xiv [14] of 1948 in the 

previous smaller State of Rajasthan was dealt 

with in Greater Rajasthan by the Rajasthan 
Essential Supplies (Temporary Powers) Ordi¬ 
nance (Ordinance XIII [13] of 1949) and 8. 20 
thereof expressly repealed Ordinance xiv [ 14 ] of 
1948 of the former Rajasthan as also all other 
laws with respeot to the matters covered by the 
Ordinance for the time beiDg in force in any 
part in Rajasthan. Reliance was placed on the 
second part of 8 ub-s.(- 2 ) and it was contended that 
it only validated ‘appointments made, licences 
or permits granted, directions issued, things 
done and action taken under any order in force.* 
The opening words of sub-s. ( 2 ) of 8. 20 , however, 
expressly kept in force any order made under 
the repealed Act or law which was in force im¬ 
mediately before the commencement of the said 
Ordinance. The provision referred to by learned 
counsel for the petitioner is in addition to the 
continuance in force of the order itself. The first 
portion of eub-s. ( 2 ) directs continuance of order 
made under the previous law and the second 
part validates actions taken under that order. 
It may be stated that in 8. 2 of the ordinance 
XIII [13] of 1949 , petrolium and its products are 
mentioned in the list of essential artioles. 

[12] It may be pointed out that a further 
development of the law, not referred to at the 
Bar, took place in 1950, when the Essential 
Supplies (Temporary Powers)Act, 1946 (Actxxiv 
[24] of 1946) as amended by the Essential Sup. 
plies (Temporary Powers) Amendment Act, 1950 
(Aot LI I [52] of I960) came into force throughout 
the Indian Dominion. Under S. 17 ( 4 ), alT pre¬ 
vious laws in States of the B part relating to 
essential articles mentioned in the Act were 


repealed but nevertheless the orders passed 
under the aforesaid laws were continued in force. 
In this Act also petrolium and its products are 
inoluded in the list of essential articles. 

[13] The contention of the learned counsel 
for the petitioners that Motor Spirit Rationing 
Order, 1941 expired on 24-6-1948 is, therefore, 
untenable. 

[14] The case is pending in the Oourfc of 
Magistrate at Udaipur and the exercise of the in¬ 
herent power of the High Court is sought on the 
ground that there was no law in existence under 
which the petitioners could be prosecuted and that 
therefore, the High Court should interfere as 
otherwise the continuance of the prosecution of 
the petitioners in the lower Court would be an 
abuse of the process of the Court. The principles 
in a matter of this kind are well disoussed in 
Abiul Wali v. Emperor, a.i.r, ( 20 ) 1933 oudh 
387: (35 Or. D. J. 148) wherein it has been laid 
down that if a bare statement of the facts would 
indicate that the proceedings taken in the lower 
Court were illegal, the High Court could, and 
should, interfere and quash the proceedings. In the 
present case, the accused is being tried for various 
offences committed during a period from 1 - 6 . 
1948 to 11-11-1949. Some of the aofcs relate to a 
period prior to 24-6-1948 the date on which 
Ordinance xiv [14] of 1948 came into force and 
these acts are covered by Mewar Control of 
Supplies Act, 1917. To these acts, 8. 4, Mewar 
General Clauses Aot, was applicable and the re¬ 
peal of the Act or the order under the act did 
not affect the prosecution. Section 17 of Ordi- 
nance no. xiv [14] of 1948 is also to the same 
effect. So far a3 this portion of the case is con¬ 
cerned, it has not been shown how the proceed¬ 
ings against the petitioners were contrary to 
law. With respect to the other acts alleged to 
have been committed by the petitioners after 
24-6-1948, the contention that fhe Motor Spirit 
Rationing Order expired on that date, has been 
fully discussed above and it has been held that 
the said contention has no force. In my opinion, 
no case has been made out in whioh the High 
Court should exercise its powers under 8 . 661 A, 
Criminal P. C., for the purpose of transferring 
the case to itself. 

[15] The exercise of the powers under S. 228 
presuposes that a substantial question of law as 
to the interpretation of the Constitution is in¬ 
volved in a case pending before the subordinate 
Court. Tho article of the Constitution, of which 
an interpretation i 3 alleged to have been involv¬ 
ed, is stated to be Art. 20 . That article says 
that: 

No person shall be oonvicted of any act except for 
violation of a law in force at the time of the commis¬ 
sion of the act charged as an offence.” 
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There can be no dispute about it. The language 
of the article is very Bimple and no queation of 
its interpretation is involved. The point at issue 
is whether the law for which the petitioners are 
being proseouted was in force at the time of the 
commission of the aot. The question is not as to 
the interpretation of any article of the Consti¬ 
tution but as to the interpretation of the various 
provisions of the Acts or Ordinances which have 
been referred to in the earlier part of the judg. 
ment for a finding whether the Mewar Motor 
Spirit Rationing Order wg.3 still in force. In that 
view, no substantial queation of the interpreta¬ 
tion of the Constitution is involved in this case. 

[16] This petition has, therefore, no force and 
is dismissed. 

[ 17 ] Nawal Kiahore C. J—I agree. 

D.R,R . Petition dismissed. 
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(JAIPUR BENCH) 

Dave and Sharma JJ- 

Bhonra—Appellant v. Shivram — Respon¬ 
dent. 


Appeal No. 363 of 1949, D/- 18-9-1950. 

(a) Alwar State Pre-emption Act (VII) [7] of 

1946), Ss. 31 (2) and 30-Suit for pre-emption 

brought within one year of sale but after expiry of 
three months from date of commencement of Act 
Bar under S. 31 (2), if applies—Alwar Limitation 
Act, S. 29—Limitation Act (1908), S. 29. 

Section 31 (2), Alwar Pre-emption Act, is an enabling 
provieion meant to provide further■limitation 
months to those suits which otherwise would have 
become time-barred by the ordinary ft w 
in Art. 10. Alwar Limitation Act or S. 30, Alwar Pre 

e rr " e 

nary period of limitation of one year from the date of 
sale which has taken place prior to the commencement 
", tu- Alwar pre-emption Aot. Hence such a euit can¬ 
not be barred under S. 31 (2) even though it has not 
been brought within 3 months of the commencement of 

the Act. [Para 7] 

Section 31(2), Alwar Pre-emption Act, does not pres¬ 
cribe a special period of limitation for all suits for 
pre-emption within the meaning of S. 29, Alwar Limi¬ 
tation Act. [Para 7] 

(b) Interpretation of Statutes—Statute of limita¬ 
tion— Interpretation. 

The Courts cannot import a period of limitation 
unless It is provided by some law. The Limitation Aot 
has to be striotly construed and unless a euit dearly 
falls within the ambit of the article sought to be applied 
the decision should be in favour of the continuation of 

the Euit. t para 

Anno. Lim. Aot, Pre. N. 6b, 10. 

Umadulta—for Appellant-, Inderlal—for Respon¬ 
dent. 

Dave J—This is an appeal by the defendan 
agaimt the order of the District Judge, Alwar, 
dated 6 - 1-1949 setting aside the decree of the 
Mursif, Alwar, dated 18 9-1948 and remanding 
the case for trial of other issues. 


[2] On 11-1-1947 the plaintiff-respondent 1 
Shivram brought a suit for pre-emption in rea- 
peot of the property sold by respondents 2 and 
3, Lalluram and Balabux to the appellant by a 
sale.deed dated 12-2-1946. The suit was thus 
well within one year of the date of sale accord¬ 
ing to Art. 10, Alwar State Limitation Aot, whioh 
was the same as Art. 10 , Indian Limitation Aot. 
The respondent, however, pleaded that the suit 
was barred on aooount of the provisions of B. 31 

(2), Alwar State Pre-emption Act, [vil] 7 of 
1946. The trial Court allowed this objeotion and 
dismissed the suit. The District Judge has set 
aside that order and remanded the oase for the 
trial of the remaining issues. The only point 
for our determination, therefore, at present is 
that of limitation. 


[3] The appellant’s advocate contends, that 
the way in whioh the District Judge has inter¬ 
preted 8. 31 (2) is inoorreofc. The said 8. 31 runs 


as follows: 

“31 (1) Where any olaim for pre-emption in tma 
State was rejected, whether by an original Court or a 
higher Court, after the 30th day of April 1942 on the 
ground that there was no law or onatom under whion me 
pre-emption Id queation could be claimed, then anob a 
claim, if consistent with the provisions of this Ao«, 
shall be restored to file and deoided according to this 
law if an application to that effect is made by such 
claimant or hie lineal heir-at law within three montha 
next after the passing of this Aot, inapite of the lapse 
of ordinary period of limitation! 

Provided that the pre-emptor, in addition to the 
price payable under this Aot for such right, shall also 
pay for the net costa of improvements effected bona 
fide by the transferee or his successor, upon the pro¬ 
perty liable to pre emption, before the passing of this 
Aot, aod whioh Is not detachable or removable with¬ 
out material alteration In or damage to the pre-emptl- 

ble property: . . - _ 

Provided further that a suit which waBrejectedlas 
barred under Art. 10, Alvar State Limitation Act, 
shall not be revived under thia aeotion. 

(2) Suits relating to pre-emption whioh were noi 
filed after the 30th day of April 1942 shall be enter¬ 
tained if instituted within three months next after tne 
passing of this Aot inspite of the lapse of the ordinary 
nprinri nf limitation.” 


[ 4 ] In order to understand the correot im¬ 
port of the above seotion it seems necessary to 
give a brief history of the law of pre-emption in 
the former Alwar State as related by the appel¬ 
lant’s counsel in the Court. The respondents 
advocate has admitted it to be correot. It was 
pointed out that before April 1942 there was a 
customary right of pre-emption prevalent in the 
Alwar State and that it was reoognized by the 
Court and there were several decisions to that 


effect. On 30-4-1942 it was observed in a oase 
b *he then High Court of Alwar State that 
there was no law or custom under which the 
pre emption could be claimed and, therefore, 
all pre-emption Baits were dismissed thereafter. 
On 28 - 6-1946 the present Pre-emption Act 
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uo. vii was, therefore, brought into foroe 
and the right of pre-emption was thereby re¬ 
cognized with retroBpeotive effect, that ia from 
30-4-1942. 

[5] It has been conoeded by the appellant’s 
learned advooate that respondent 1 had thus a 
eight of pre-emption aooording to this Aot 
although it was enacted after the date of sale. 
He, however, argueB that according to S. 31 (2) 
respondent 1 should have filed the suit within 
three months and that the ordinary period of 
one year’s limitation was not available to him. 
I have given oareful thought to the argument 
of the learned advooate of the appellant, but I 
find it hard to aocept it. It is admitted by him 
that Art. 10, Alwar State Limitation Act, had 
continued to remain in force in Alwar even 
after the judgment of the High Court referred 
to above. In 8. 30 of the present Aot also, the 
same period of one year was provided, for cases 
not covered by Art. 10. Thus, for all those suits 
which oame within the purview of Art. 10 and 
8 . 30 the ordinary period of limitation was that 
of one year at the date of suit. It is clear from 
the language of S. 31 that this section was pro¬ 
vided to extend the period of limitation for 
those persons who had suffered or who would 
otherwise have Buffered on account of the above 
mentioned deoision of the Alwar High Court. 
Section 31, cl. (1) provided that if any claim 
for pre-emption was rejected by any Court after 
30-4-1942 on the ground that there was no law 
or custom of pre-emption in Alwar State and if 
the claim was consistent with the provisions of 
this Aot it should be restored to Gle if an appli. 
cation to that effect be made by the claimant 
or his lineal heir-at-law within three months 
from the passing of this Aot although the ocdi. 
nary period of limitation might have lapsed. 
This right was subject to two provisions which 
are not relevant for our present purpose. 

[6] Similarly for those suits which were not 
filed after 30-4-1942 and wbioh had become time 
barred on account of ordinary period of limita¬ 
tion it was provided in sub-cl. ( 2 ) that they 
should be entertained if instituted within three 
months of the passing of this Aot. 

[7] The appellant’s learned advooate wants 
this Court to hold that this period of three 
months was provided for all the suits in whioh 
the cause of action had arisen before the enforce¬ 
ment of the present Act even though the ordi¬ 
nary period of limitation had not expired. He 
has referred to 8s. 3 and 23, Alwar State Limi¬ 
tation Aot, and argued that because of this 
apeoifio provision of law the period prescribed in 
3 oh. i, Alwar State Limitation Act, could not 
be applicable to such cases. His argument is 
correct to the extent that if a period of limitation 
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different from that prescribed in soh. l, Indian 
Limitation Act, is provided in any special or 
local law the provisions of S. 3 should be applied 
as if Buch period were prescribed in that sche¬ 
dule, bub his contention that a speoial period 
was prescribed for a suit like the present one 
in the present Pre-emption Act is not correct. 
It is nowhere provided expressly or impliedly 
in this Act that for all suits arising out of sales 
made before the enforcement of this Act only 
three months period would be allowed. It is a 
well-recognized principle of law that the Courts 
cannot import a period of limitation unless it is 
provided by some law. It was remarked' by 
Broadway J., in Asa Bam v. Darba Mai, A.l.R. 
(16) 1929 Lah. 613: (121 I C. 379) (Shadi Lai C.J. 
concurring) that Limitation Act has to be 
strictly construed and unless a suit dearly falls' 
within the ambit of the artiole sought to be| 
applied the deoision should be in favour of the| 
continuation of the suit. I respectfully agree 1 
with this observation. Therefore, onoe it is 
conceded that the right of pre-emption was re¬ 
cognized retrospectively from 30-4-1942 then 
unless the enforcement of that right is clearly 
barred by statute the Courts cannot refuse to 
grant it on the ground of limitation, I do not 
mean to invoke any equitable consideration for 
the respondent and if the bar of limitation were 
clear I would have had no hesitation in allowing 
it howsoever harsh it might have been. But the 
words "if instituted within three months next 
after the passing of this Aot” cannot be sepa¬ 
rated from "in spite of the lapse of ordinary 
period of limitation.” The appellant’s learned 
advooate wants to apply this section to the pre¬ 
sent case as if the words “inspite of the lapse of 
the ordinary period of limitation” were not 
occurring therein. By no stretoh of imagination 
can these last words be applied to the present 
case and, therefore, to me it iB crystal clear that 
this is only an enabling seotion meant to provide 
further limitation to those suits whioh otherwise 
would have become time barred by the ordinary 
law. Except 8 . 30 (31 ?) there is no provision 
in this Aot which curtails the ordinary period of 
limitation and, therefore, the appellant’s con¬ 
tention cannot stand. The decision of the 
learned DiBtriot Judge appears to be correot and 
the appeal is, therefore, dismissed with oosts. 

[81 Sharma J.— I agree. 

K.S. Appazl dismissed. 
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(JAIPUR BENCH) 

Nawal Kishore C. J. and Dave j. 

The State v. Nanga and another—Accused. 

Criminal Appeal No. 57 of 1050 and Cri. Appeal 
No. 79 of 8amwat 2005, D/- 17-8-1950. 


The State v. Nanga 
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(a) (Jaipur) Criminal Tribes Act, 1930—Validity- 
Act not ultra vires for want oi assent of Maharaja. 

The Criminal Tribes Aot, though published under 
the heading ‘ Polioe and Judioial Department Notifica¬ 
tion,” is not a notification and is an enactment. It ia 
not ultra vires because of the absenoe of the assent of 
the Maharaja as it was passed at a time when the Maha¬ 
raja was a minor and the Counoil of Ministers which 
was aoting on his behalf was fully competent to legis¬ 
late it without obtaining the Maharaja’s assent. 

[Para 3] 

(b) Jaipur General Clauses Act (1944), S. 3—Ap¬ 
plicability—Repugnancy — Effect. 

The General Clauses Act is neither substantive law 
nor a repealing Aot and S. 3 contains a number of 
definitions whioh have been provided only for the pur¬ 
pose of Interpretation of the various statutes. Owing, 
however, to the repugnancy of the Council of Ministers 
being competent to legislate during the Maharaja’s 
minority, without obtaining his assent, the definition 
of “Aot” in S. 3 cannot be made use of for the inter¬ 
pretation of Acts whioh were passed previous to the 
enactment of the General Clauses Act. [Para 3] 

(c) Words and Phrases — "Ultra vires"— Mean¬ 
ing. 

‘ Ultra vires' only means that something has been 
done by person or body of person which was beyond 
his or their power. [Para 3] 

R. K. Rustogi, Government’Advocate — for the 
State ; RameshChandra Sharma—for Accused Raghu- 
nath. 

Nawal Ktehore C. J_These are two appeals 

NOS. 57 of 1950 and 79 of St. 5005 by the State 
against the orders of learned Extra Magistrate 
and Sessions Judge, DiBtriot Jaipur, respectively, 
acquitting the accused of the offence under S. 20 
(2), Criminal Tribes Aot. Since the point aris¬ 
ing in them is common, this judgment will dis¬ 
pose of both the appeals. 

[2] In App. No. 79 the learned Sessions Judge 
has acquitted the accused holding that the Cri¬ 
minal Tribes Act was only a Police and Judioial 
Department Notification and bad not been made 
by or with the assent of His Highness the 
Maharaja Sahib Bahadur as was necessary ac¬ 
cording to the definition of “Act” in B. 3, Jaipur 
General Clauses Aot. The Act was accordingly 
held to be ultra vires and the conviction and 
sentence awarded to the accused by the learned 
Magistrate of the trial Court was set aside. In 
App. No. 57, which arises from a different case, 
the Extra Magistrate has acquitted the accused 
following the above view of the Sessions Judge. 

[3] In the Jaipur Gazette, where the Crimi¬ 
nal Tribes Act is published the heading of the 
publication no doubt i3 "Police and Judicial 
Department Notification.” The language of the 
Act, however, shows that it was not a notifica¬ 
tion at all and was actually an enactment and 
further that it bears the signature at the end of 
a member of His Highness’s Council in existence 
at the time the Act was passed. In the circums¬ 
tances, there ia no force in the view of the 
learned Sessions Judge that it was only a notifi- 
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cation and not an Act. The other point on whiob 
the judgment is based is a little significant but 
again without force. According to s. 3, Jaipur 
General Clauses Act, "Act” has been defined to 
be an Act whioh has been made by or with the 
assent of His Highness the Maharaja Sahib- 
Bahadur. Inasmuch as the word “before” is used 
in the opening clause, the definition is intended 
to apply to all Acts made before the passing of 
the General Clauses Act. But in the opening 
clause it is further provided that this definition* 
will not apply if there is anything repugnant in- 
the subject or the context. The question whioh 
calls for a determination at this stage is whether 
there was any repugnancy in the subject or con¬ 
text and therefore, it was not neceesary for an 
Aot passed before the Jaipur General Clauses* 
Act to have been made by or with the assent of 
the Maharaja Sahib Bahadur. It appears from 
what has been contended at the Bar that tha 
Criminal Tribes Aot was passed in the year 1980 
and Published in the Jaipur Gazette on 1 6-1980. 
On this date, His Highness tbs Maharaja Sahib- 
Bahadur was a minor and the Government of 
the State was being run by a Oounoil of Minis¬ 
ters with a President. This Council had been 
authorised according to R. 4 of soh. in publish¬ 
ed in fche.Jaipur Gazette dated 11-8-1923 to exer¬ 
cise certain powers. These powers as delegated 
to individual Ministers are defined in sch. IV 
while in R. 4 of soh. Ill referred to above, it is 
stated that all other business will be disposed of 
at meetings of the full Council. This, in our opin- 
ion, also includes the business of legislation 
and inasmuch as in those days there was no 
other legislative body and the Council of Minis¬ 
ters was authorised to frame laws, it wae, by the 
very faots that His Highness the Maharaja was 
a minor and the Council was acting on his be¬ 
half, not required to obtain his assent. Accord¬ 
ingly, the subsequent legislation on the point 
embodied in the Jaipur. General Clauses Act 
providing for the assent of His Highness the 
Maharaja Sahib Bahadur must be held to be 
repugnant to the subject and we are not prepar¬ 
ed to bold that in the circumstances mentioned 
above, an Act could not be said to be an Aot 
because it bad not received the assent of His 
Highness the Maharaja Sahib Bahadur. It may 
be pointed out that the General Clauses Aot is 
neither substantive law nor a repealing Act, and 
that S. 3 contains a number of definitions which 
have been provided only lor the purpose of in¬ 
terpretation of the various statutes. Owing, how¬ 
ever, to the repugnancy as set out above, the 
definition cannot be made use of for»the interpre¬ 
tation of Acts which were paesed previous to the 
enactment of the General Clauses Act. The 
learned Sessions Judge, therefore, was not justifi- 
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ed in holding that the Criminal Tribes Aot was 
not an Act because it had not been made with 
the assent of His Highness The Maharaja Sahib 
Bahadur. From the fact that the Aot had not re- 
oeived the assent of His Highness the Maharaja 
the learned Sessions Judge jumped to the con. 
elusion that the Aot was ultra vires. It is obvious 
that he did not quite understand the meaning of 
the term ' ultra vires/ It only means that some- 
thing has been done by person or body of persons 
which was beyond his or their power. The Criminal 
Tribes Act was passed by a Council of Ministers 
who were fully competent to legislate according to 
what has been stated above. Hence the learned 
Judge was mistaken in holding the Act to be 
ultra vires. Further, the Act has been on the 
Statute book of the State since 1930 and accord, 
ing to s. 41, Government of Jaipur Act, it shall 
continue to be in force till altered or repealed or 
amended by competent authority. For all these 
reasons, we are unable to agree with the view 
takemby the learned Sessions Judge. The appeals 
accordingly succeed and are hereby accepted 
and both the cases sent back to the learned 
Extra Magistrate and the learned Sessions Judge 
respectively for disposal on the merits. 

D.B.R. Appeals allowed. 
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(JAIPUR BENCH) 

Nawal Kishore C. J. and Dave J. 

The State v. Birdhiohand and another — 
Accused. 

Criminal Appeal No. 81 of Samwat 2005 and Cri 
Ref. No. 229 of 2005, D/-18 3-1050. 

Jaipur Opium Act (1924), S. 1-Validity-Acl 
not published in Gazette-Effect-Applicability o| 
Ss. 3. 5, General Clauses Act, 1944—Government 
of Jaipur Act (1944), S. 41 -Effect of_JaipurGene¬ 
ral Clauses Act (19441, Ss. 3, 5—Government of 
Jaipur Act (1944), S. 41. 

During the Minority Administration, since the 
Counoil of Ministers had full powers of legislation, 
there was no occasion for obtaining the assent of His 
Highness to the passing of an Act. For this reason 
«. 6, Jaipur General Clauses Act, cannot be held to 
havo retrospectwe effect in respect of Acts passed by 
the Council during his High Highness’s minority. As 
regards 8. G of tho Aot, there is no question at all 
about it being retrospective. Tho Act having come 
into existence in 1944, it oould not and did net pro¬ 
vide that Acts such as tho Opium Act, 1924 parsed 
previous to its date should be deemed to have come 
into operation only after their publication in tho Jai¬ 
pur Gazette. [Pftra 3J 

Under tho Jaipur Laws Act of 1923, no doubt pub¬ 
lication in the Jaipur Gazette was essential before 
an Aot could be administered by the Courts of Jaipur. 
Even though the Opium Act was not published in' 
the Gazette it has stood on the Statute book and 
continued to be in force in Jaipur all these yearB. 
In those ciroumstances according to S. 41, Govern¬ 
ment of Jaipur Act, 1944, an exception to its validity 
cannot be taken now and it shall continue id foroo 


until altered or repealed or amended by oompetent 
authority. [Para 3} 

■R. E. liastogi, Government Advocate — for the 
State', R. N. Mathur—for Parohar Excise Department', 
G. L. Khuteta—for Accused Birdhichand ; JaiBiha- 
rilal Saksena—for Accused Harla. 

Nawal Kishore C. J. —Criminal App. no. 81 
of 2005 has been filed by the State from the 
order of fche learned Speoial Magistrate acquit¬ 
ting the accused Birdhichand of the offence 
under 8. 7, Opium Aot. In another case, the 
Speoial Magistrate had convicted the accused 
Harla under the same provision of the Opium 
Act and also S9ntenoed him. The learned Ses¬ 
sions Judge, however, has made a reference to 
this-Court recommending, for reasons recorded 
by him, that the order of conviction and sen¬ 
tence may be quashed and the accused acquit¬ 
ted. This is reference no. 229 of 2005. Sinoe in 
both these cases allied questions of law arise, 
they will be disposed of by this judgment. 

[2] In both these caseB, the accused were 
arrested for being in possession of a certain 
amount of opium. In the first mentioned case, 
there was the further allegation that the ac¬ 
cused had also sold a portion of the opium in 
his possession. In both these cases, the Court 
came to the conclusion that the Opium Aot was 
ultra vires and did not, therefore, have the 
force of law. lie referred to S. 3, General Clau¬ 
ses Act, 1944 and held that since the Opium Act 
did not conform to the definition of “Act’ ’ as 
stated there, it must be held to b q ultra vires. 
In his view, 8. 41, Government of Jaipur Act, 
1914 did not affeot the question inasmuoh as 
while this Act was passed in 1944, tho General 
Clauses Act came into existence in 1943. This 
is practically the entire basis on which the 
learned Sessions Judge has come to the conclu¬ 
sion that the Opium Aot of 1924 did not have 
tho force of law. 

[3] The important questions which call for 
a determination in this case are whether the 
Opium Act had been framed by a competent 
authority and whether it was necessary that 
before it came into force it should have received 
the assent of ITis Highness the Maharaja. Ac¬ 
cording to the definition of “Act” in the Jaipur 
General Clauses Act 1944, it means an Act 
made by or with the assont of His Highness 
the Maharaja. It i3 conceded that at or about 
the time when the Opium Aot was framed, 
there was minority administration in Jaipur. 
The late His Highness the Maharaja of Jaipur 
had diod and accordingly, the Government was 
being run by a Council of Ministers with the 
President and under the advice and guidance 
of the Resident at the time. The question is - 
whether the Council was empowered to logi 3 - 
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late. A doubt has been raised regarding the 
authors of the Aot 'but since the Council of 
Ministers was the only governing body at the 
time, there is no escape from the conclusion 
that it was framed by this Counoil. On the 
question of its competency, our attention has 
been invited to the Jaipur Gazette dated 
11.8-1923 which contains a number of schedules 
indicating the powers reserved to the Resident, 
■the Cabinet, the Council and Sighas. The 
powers of the Sigha members are defined in 
Sch. IV and R. 4 of Sch. Hi expressly mentions 
-that all other business will be disposed of at 
meetings of the full Council. “All other busi. 
ness” means business which was not specifically 
mentioned in any of the Appendices attached 
to the Schedules, and would neoessarily inolude 
the business of legislation as well. It was 
rather early for a separate legislative body to 
come to exist in the State as far back as 
1924 and the Council of Ministers was the 
only body of persons which attended to all the 
business of the State including legislation. 
The learned counsel for the respondent has 
frankly accepted the position and accordingly 
we are of the view that so far as the work 
of legislation during the minority adminis¬ 
tration was concerned, it was done by the full 
Council of Ministers which, at the time, had 
all the powers of the Rulers of the Jaipur State. 
The learned counsel for the respondent, after 
conceding the position as stated above that 
minority administration was competent to pasB 
all the laws, urged on the basis of the Jaipur 
Laws Act of 1928 that it was necessary that the 
enactments and regulations thereafter pas3ed 
from time to time by the State, in order that 
they may come within the purview of law to be 
administered by the Courts, should be published 
in the official Gazette. The Opium Act had 
not been published in the official Gazette and 
therefore, it was contended that it was not an 
Act which could be administered by the Courts 
of this State. He also referred to S. 5, General 
Clauses Act, 1944, and urged that according to 
this provision as well, an Act came into opera¬ 
tion on the day on which it was first published 
in the Jaipur Gazette. So far as the last men¬ 
tioned Act is concerned, the position is clear 
inasmuch as, in our opinion, exoept S. 3, the 
rest of the Act is not and could not he made 
to have retrospective effect. Section 3 of this 
Act, no doubt, was made to have retrospective 
effect by the use of the word “before” in the 
opening clause. This word does not exist in 
the General Clauses Aot (X [ 10 ] of 1897) and 
its addition shows that it was intended that for 
the interpretation of the Aofcs which has been 
.passed before the commencement of this Aot, 
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the provision relating to the definitions should 
have retrospective effect. This would be so, 
however, only in oases where there is no repug. 
nanoy in the subjeot or context. During the 
minority administration since the Council of 
Ministers had full powers of legislation, there 
was no occasion for obtaining the assent of His 
Highness to the passing of an Aot. For this 
reason, even S. 3 cannot be held to have retros¬ 
pective effect in respect of Acts passed by the 
Council during His Highness’s minority. As 
regards the other provisions of the Aot, there 
is no question at all about their being retros¬ 
pective. The Aot having come into existence 
in 1944, it could not and did not provide that 
Aots passed previous to its date should be 
deemed to have come into operation only after 
their publication in the Jaipur Gazette. Under 
the Jaipur Laws Aot of 1933 as stated above, 
no doubt publication in the Jaipur Gazette 
was essential before an Aot could be adminis¬ 
tered by the Courts of Jaipur. The only ques¬ 
tion, therefore, which now remains is whether 
on account of the faot that the Act does not 
appear to have been published in the Jaipur 
Gazette, it can be held that it should not be 
administered by the Courts of Jaipur. It is 
conceded that so far as prosecutions in oonneo- 
tion with offences relating to opium are con¬ 
cerned, there is no other Aot in force at the 
moment except the Opium Act of 1924. Thus 
it is plain that even though the Opium Aot was 
not published in the Gazette it has stood on 
the Statute book and continued to be in force 
in Jaipur all these years. In the circumstances 
according to S. 41, Government of Jaipur Aot, 
1944, an exception to its validity cannot/ 
be taken now. Acoording to this section, all 
the laws in force in Jaipur immediately before 
the commencement of this Act, shall continue 
in foroe until altered or repealed or amended 
by oompefcent authority. For all these reasons 
we are unable to agree with the view taken 
by the learned Sessions Judge. The Tesult is 
that the Appeal No. 81 of 2005 succeeds and is 
hereby accepted and the case sent back to the 
learned Special Magistrate for disposal on the 
merits. The reference No. 229 of 2006 fails and 
i 3 hereby rejected. The learned Sessions Judge 
is directed to dispose it of on the merits. 

[4] Dave J.—I agree. 

D.R.R. _ Order accordingly . 

A. I. R. (38) 1931 Rajasthan 26 10. N. 9.] 

(JODHPUR BENCH) 

Nawal Kishore G. J. and K. O. Gupta J. 

Abas and others—Appellants v. Sheolal and 
others — Respondents. 

First Appeal No. 38 of 1949, D/- 12-9-1950. 
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Tort —Abuse of legal process—Suit for damages 
— Cause of action — What plaintiff must allege 
•and prove — Civil P. C. (1908), S. 95. 

Normally in order that the plaintiff may have a 
■cause of aotion in a suit for damages for abuse of legal 
prooess, it la essential that he should allege and prove 
that the proceedings taken by him in order to show 
that the prooess had been got issued without reasonable 
and probable cause had terminated in his favour. The 
allegation that the warrant of attachment had been got 
issued out of malioe and without reasonable and proba¬ 
ble causa is wide enough and would take under its 
cover and include the farther ground that it had been 
got issued with a view to compel a compromise. Accord¬ 
ingly, the latter oaonot be held to be an additional 
cause of aotion and the suit is liable to be dismissed as 
not being maintainable if the proceeding relating to 
attachment has not terminated in the plaintiS’s favour. 

[Paras 4 and 0] 

Anno. C. P. 0„ S. 95, N. 13, Pts. 8 to 13. 

Chandmal — for Appellants; Hastimal — for Res • 
Vondents. 

Nawal Kishore C. J —ThiB is a plaintiffs’ 
heat appeal from the judgment of the learned 
Distriot Judge dismissing the suit as premature 
and, therefore, not maintainable. The point 
involved in this appeal lies within a narrow 
compass but before setting it out and dealing 
with it, a few faots may be stated in order to 
show how it emerges. 

[ 2 ] There is a firm of Motilal Nemiohand 
consisting of Motilal, Nemiohand and Ramanlal 
partners whioh was carrying on business of 
commission agents at Abmedabad. Barkat, Abas, 
Wali and Jan Mohammad, sons of Akbar, carried 
on business of oloth and oolours and used to 
purchase their goods through the firm Motilal 
Nemiohand. During the course of their dealings, 
it appears from the allegations made by the 
plaintiffs, Barkat and his brothers inourred 
certain liabilities and not having discharged 
them, the plaintiffs instituted two suits against 
them for the reoovery of rs. 7,870-7-9 and 
Rs. 24,433-0-9 respectively on 20-7-1948, in the 
Court of Distriot Judge, Jodhpur. On 21-7 1948, 
an application was made on behalf of the plain¬ 
tiffs in both these Buits for a warrant of attach¬ 
ment before judgment being issued on the 
ground that the defendants were about to dispose 
of their property and leave Marwar and thereby 
make it difficult for them to satisfy the deoree 
that may subsequently be obtaiaed by them. 
The Court passed an ex parte order for condi¬ 
tional attachment and on 27-7-1948. three houses 
and one shop were attached. On 13 9-1948, 
Barkat and his brothers, defendants, applied 
for the order being vaoated on various grounds. 
The plaintiffs’ application, whioh culminated in 
the attachment and was subsequently opposed 
by the defendants, we understand, is still pending 
and has not been disposed of so far. In the 
meanwhile, on 2-5-1949, Barkat and bis brothers 


instituted the suit, out of which this appeal 
arises, against Motilal, Nemiohand and Raman- 
lal and also against Sheolal, Ghamandiram, 
Kesarmal and Multanmal for reoovery of 
R9. 50,000 on account of damages on the ground 
that the application for attachment bad been 
made out of malice, without reasonable and 
probable cause and with a view to compel the 
plaintiffs to compromise the suits by bringing 
undue pressure to bear upon them. Defendants 
pleaded inter alia that as the proceedings in 
oonneotion with the application for attachment 
had not been disposed of and had not terminated 
in the plaintiffs’ favour, the suit instituted by 
them was premature, as a cause of aotion could 
not be said to have aoorued to them. The 
learned District Judge framed only one prelimi¬ 
nary issue to the effect whether the suit by the 
plaintiffs was premature and, therefore, not 
maintainable. After hearing arguments, he oame 
to the conclusion that termination of the pro¬ 
ceedings in favour of the plaintiffs was an 
essential condition in order to furnish them 
with a oause of action and that since the pro¬ 
ceedings had neither been confirmed nor the order 
of attachment vaoated in the suit in which they 
were pending, the Buit was premature and, 
therefore, not maintainable. In the result, he 
dismissed the suit with oostB. 

[3J It is urged by Mr. Chandmal, the learned 
counsel for the plaintiffs.appellants that all that 
was neoessary for the plaintiffs to show was 
that the warrant of attachment had been got 
issued on insufficient grounds and that it waB 
open to him in law to establish thiB in the suit 
instituted by him. He argaed in effeot that 
principles relating to suit for malicious prosecu¬ 
tion did not govern the present suit and that 
aooordingly, it was not neoessary that the pro¬ 
ceedings in the previous suit should have termi¬ 
nated in the plaintiffs’ favouc. It is urged that 
according to 8. 95, Civil P. O., the plaintiffs 
were competent to apply and pray for a com- 
peiaation limited to Rs. 1000 but that if they 
wanted a deoree for a larger amount, the 
institution of a suit was imperative. Bat so far 
as the principles of law governing the applica¬ 
tion undor 8. 05, Civil P. C., and the suit for 
compensation are concerned, they are absolutely 
the same aad are in effect different from the 
principles governing a suit for malicious prose¬ 
cution. In support of this proposition, he oited 
Manohar Lal v. Gobardhan Prasad t 9 I. o. 
60 : (13 o. C. 857), a Division Benoh judgment 
of the Court of Oudh Judicial Oommiesionors. 
In this oase, the appellants had brought a suit 
for possession and obtained an order under 
s. 492, Civil P. 0. of 1882 whioh is the same as 
O. 39, R. l of the present Civil P. C., that the 
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Bhop and its contents should remain in posses¬ 
sion of the Court Officer pending the disposal of 
the suit. On the dismissal of the suit, the pro¬ 
perty was made over to the respondent who then 
brought the suit, out of which this case arose, 
for damages. In the course of arguments in the 
appeal, it appears to have been urged that the 
principles governing applications under s. 95, 
Civil P. C., and suits for compensation were 
identical and Edward Wilson v. KanhyaSahoo t 
11 w. B. 143 and Gautiere v. Robert, 2 N. w. P. 
H. O. 353 were cited in support of this proposi. 
tion. In Edward Wilson w.Kanhya Sahoo t 11 
W. R. 143, the Court found, a distinction had 
not been drawn between the grounds on which 
compensation could be awarded under 8. 95 , 
Civil P. C., for injuries resulting from an injunc¬ 
tion and the grounds on whioh a separate suit 
for damages could be maintained. In the other 
case, however, it was found that the view which 
prevailed was different. It was held that com¬ 
pensation could be awarded under S. 95 on the 
ground of injury resulting from careless or mis¬ 
taken action of a plaintiff in suing out mesne 
process whereas damages could not be awarded 
in a separate suit except on proof of malice and 
want of reasonable and probable cause. Chamier 
and Lindsay JJ. found that apart from authority, 
it would seem that to institute a suit without rea¬ 
sonable or probable cause and to apply for and 
obtain in that suit an injunction whereby a man’s 
shop is stopped or other loss caused to him is 
wrongful and should give rise to a cause of action. 
They ultimately came to the conclusion that if 
the Civil Procedure Code laid down that a 
wrong may have been committed for which com¬ 
pensation may be granted in special proceeding 
when an injunction is applied for and obtained 
without reasonable or probable cause, it is difficult 
to see why the person who has been wrong- 
ed should be required to prove anything more if 
he elects to proceed by way of regular suit. It 
appears frcm the above conclusion that the 
phrase "on insufficient grounds” occurring in 
S. 95 (i) (a) was interpreted to mean without 
reasonable or probable cause. This meaning was 
attached to this phrase in another authority re¬ 
ported as Roulet v. Fetterle , 18 Bom. 717, where 
Starling J. held that he must interpret the words 
‘‘on sufficient grounds” as being equivalent to 
"without reasonable and probable cause.” The 
question which now arises is whether apart 
from proving this, it is necessary for the plain¬ 
tiffs also to establish in the regular suit instituted 
by them that the proceedings in the previous 
suit had terminated in their favour. After enun¬ 
ciating the proposition that this was not necessary, 
the learned counsel for the plaintiff-appellants 
had fco concede that so far as the authorities 


were concerned, a view had consistently pre¬ 
vailed which was against his contention. Thesa 
authorities are J oseph Nicholas v. Sivarama 
Iyer, A. I. b. (9) 1922 Mad. 206: (45 Mad 627); 
Nasiruddin v. Umerji Adam & Co., a. i. r. ( 28 ) 

1941 Bom. 286 : (I. L. R. (1941) Bom. 521) and 
Satish Chandra v. Munilal, A. I. B. (19) 1932 
Oal. 821 : (59 Gal. 1073). Before disoussing these 
authorities, it may be pointed out that an action 
for damages for abuee of legal prooess is based 
on tort and, therefore, on the allegation that the 
process of law, having been put into force 
malioiously or without any reasonable or pro¬ 
bable cause, was wrongful and had accordingly 
prejudiced the plaintiffs in property or person. 
For an action of this character, it has been con¬ 
sistently held that the same principles will 
apply which govern cases relating to malicious 
prosecution, one of these important principles 
being that the proceedings complained of had 
terminated in favour of the plaintiff if from 
their nature they were capable of so terminating. 
This principle of law is enunciated in Halsbury’s 
Laws of England (Hailsham Edn.) Vol. 22, p. 27 
para. 42 in the following language: 

“In an action for the abuse of oivil proceedings the 
plaintiff has to allege and prove a case similar, mutatis 
mutandis, to that of a plaintiff in an aotion for 

malicious proseoution. 

***** 

Again, the plaintiff must allege and prove that the 
defendant acted without reasonable and probable cause; 
and either that the entire proceedings against him have 
terminated in his favour or that the particular process 
complained of has been superseded or discharged. 

It is not, however, necessary that the termination 
of the proceedings should have been in the plaintiff’s 
favour if from their nature they were incapable of so 
terminating.” 

[ 4 ] In Joseph Nicholas v. Sivarama Iyer , 

A. I. R. (9) 1922 Mad. 206: (45 Mad. 627), attach- 
menfc before judgment had been ordered but 
before it was actually effected, the amount 
claimed by the plaintiffs was paid. Accordingly, 
the proceedings did not progress further than 
the order for attachment. The learned counsel, 
who argued the case on behalf of the defendants, 
urged in the appeal when it came to the High 
Court that the plaintiff had no cause of action 
because he did not allege in the plaint that the 
proceeding by which he was aggrieved had ended 
in hi9 favour becauee it never in fact did so end. 
The reason was that the conditional order of 
attachment came to an end as soon as the plain¬ 
tiff paid the amount of the claim. In the 
circumstances, the proceedings became incapable 
of terminating in favour of the plaintiff. Oldfield 
and Rao JJ. observed that on the broad ques¬ 
tion whether the termination of the proceedings 
in the plaintiff’s favour was essential, there was 
abundant authority that it is so. They, however 
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held that such authority was applicable only to 
oases in whioh a distinot termination in favour 
•of one party or the other waB possible and not 
to a case such as that before them in whioh the 
proceedings could not end by their nature in any 
judicial disposal and had in faot been terminated 
hy an aot of ths defendant himself. To the same 
•effect is Nasiruddin v. Umerji Adam & Co., 
A. I. R. (28) 1941 Born. 286 : (i L.R. (1941) Bom. 
621 ). It is not necessary to recite the facts of 
this case in detail, as the principle of Jaw with 
whioh we are concerned is the same as enunoiated 
in the Madras case and has been repeated in the 
language of that oase inasmuch as reliance was 
placed upon it. Satish Chandra v. Munilal , a.T.r. 
(19) 1932 Oal. 821: (69 oal.1073) is also a similar case 
and it was observed that it was quite true that 
it need not always be the case that the proceed¬ 
ings should have terminated favourably to the 
plaintiff. The particular proceedings, it was 
observed, may in some instances, be proceedings 
that could bo terminate. Bnt it must be aver, 
red and proved that they so terminated if the 
proceedings were capable of suoh a termination. 
There are certain other observations in this 
judgment whioh appear to be significant and 
these establish the principle that where a party 
has had his rights determined in another Court, 
it should not be open to him to get another Court 
to go behind the position as constituted in the 
original proceedings. If this principle of law 
were not insisted upon, it may result in the two 
Courts coming to two different conclusions on 
the same point and between the same parties. In 
view of the above, there is no escape from the 
conclusions that, normally in order that the 
plaintiff may have a cause of action in a suit for 
damages for abuse of legal process, it is essential 
that he should allege and prove that the proceed¬ 
ings taken by him in order to show that the 
process had been got issued without reasonable 
and probable cause had terminated in his favour. 

[6] The learned counsel lastly urged on behalf 
of the appellants that in Para. 4 of the plaint, 
he had alleged not only that the warrant had 
been got issued by the defendants without reason¬ 
able and probable cause but also that it had 
been done in order to compel them to compro¬ 
mise the suits instituted by them by bringing 
undue pressure to bear upon them. Accordingly 
he stated that his cause of aotion for instituting 
the suit was something in addition to the grounds 
on which he had contested the issue of the war. 
rant in the former proceedings and that since the 
defendants had employed the issue of the legal 
proceEs for an objeot which was not within the 
proper scope of that process, it was not at 
all necessary for him to show that the pro- 
oeedings of whioh he complained had terminated 


in his* favour. In support of this conten¬ 
tion, be relied upon the Law of Torts by Olerk 
and Lindsell, loth Edn., p. 824. The proposition 
enunoiated there is couched in the following 
language : 

“A legal process, not itself devoid of foundation, may 
be maliciously employed for some collateral objeot of 
extortion or oppression and in Buoh oases the injured 
party may have his right of aotion, although the 
proceedings of whioh be complains may not have been 
determined In his favour.” 

[6] A reference in this oonneotion was made 
to Grainger v. Hill , (1834-40) 7 L j. o. P. 86 : (4 
Eing n. 0. 812) where the plaintiff was arrested 
and under the duress of imprisonment was 
compelled to give up the possession of certain 
papers. It was contended that he could not sue 
in respeot of the malicious arrest because inter 
alia it had not been shown that the suit under 
which the arrest had taken place had been deter¬ 
mined. It was held that the objection could not 
prevail inasmuoh as the aotion was not for 
malicious arrest but for abusing the process of 
the law to effect an object not within its proper 
scope. The learned counsel for the appellants 
urges that this authority is fully applicable to 
his case inasmuoh as the warrant of attachment 
had been got issued with the ulterior objeot of 
putting pressure upon the plaintiffs in order to 
coerce them into a compromise. This he urges 
was not within the soope of the warrant and 
was, therefore, a collateral purpose with which 
the warrant had been gob issued. Ktdar Nath 
v. Beharilal, A. I. R, (12) 1926 Bom. 367 I (49 
Bom. 629) was a oase where an attachment before 
judgment and an injunction were applied for 
against the plaintiffs on insufficient grounds but 
no attachment was in faot levied. The plaintiffs 
based their cause of aotion on the ground that 
there was discredit and inoonvenience by the 
mere fact of the bailiff going to their shop and 
the learned oounsel appearing on their behalf 
contended that, procuring an order for attachment 
with the objeot of getting speedy payment of the 
amount claimed in the suit was an abuse of the 
process of tbe Court sufficient to give the plain¬ 
tiffs a cause of action for the damages. Grainger 
V. Hill, (1834-40) 7 B. J. O. P. 85 : 4 Bing N. O. 
212 ) was relied upon in support of this argument 
but it was held that tbe principles of this case 
were applicable only where the process was 
employed to compel the aggrieved party to do 
something which he was not legally bound to do 
under the process and not in a case like the one 
before their Lordships which was analogous to 
an action for malicious arrest or malicious 
prosecution. The question whioh oalls for a 
determination in this case is whether the warrant 
for attachment before judgment had been got 
issued by the defendants for a collateral purpose 
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that is. for a purpose whioh was not within the 
proper soope of the warrant. It may be pointed 
out at once that Grainger v. Hill, (1834-40) 7 
L.J.O.P. 85 : 4 Bing N. o. 212) relied upon by the 
learned counsel for the appellants lays down a 
principle of law whioh is not applicable to the 
facts of the case before us. In that case, the 
captain of the ship was lying ill and warrant of 
arrest was got issued with the object of compel¬ 
ling him to hand over possession of the register 
of the ship. The arrest was avoided and the 
register was actually taken away from him. 
Thus since the warrant of imprisonment was 
employed for the purpose of compelling the 
plaintiff to give up possession of certain papers, 
it was got issued for a purpose whioh was clearly 
collateral, that is, not within the proper soope of 
the warrant. The case is quite different where 
a warrant of attachment is seoured not only with 
the object of avoiding obstruction or delay in 
the exeoulion of the decree that may be passed 
against the defendant but also in order to secure 
the speedy payment of the amount claimed in 
the suit. This is all within the scope of the 
warrant of attachment and not ulterior to it. In 
any oase, the allegation that the warrant had 
been got issued out of malice and without 
reasonable and probable cause is wide enough 
and would take under its cover and include the 
further ground that it had been got issued with 
a view to compel a compromise. Accordingly! 
the latter cannot be held to be an additiona 
cause of action and the Buit was rightly dismis¬ 
sed as not being maintainable since the proceed¬ 
ing in the other case had not terminated in the 
plaintiff’s favour. It may be pointed out in the 
end that the aspect of the case that the warrant 
had been got issued for a collateral purpose was 
not pressed in the Court below nor was any 
opportunity asked for leading evidence to show 
that the plaintiffs* object in having the warrant 
issued was to put pressure on the defendant and 
thereby compel him to compromise the suits. 
The appeal accordingly fails and is hereby dis¬ 
missed with costs. 

[7l K. C. Gupta J. — I agree. 

V.B.B. Appeal dismissed. 

A. I. R. (38) 1951 Rajasthan 30 [C. N. 10.] 

(JAIPUR BENCH) 

Nawal Kishore 0. J. and Mehta J. 

The State v. Rameshwar — Accused — Res - 
pondent. 

Criminal Appeal No. 63 of St. 2005, D/- 16-10-1950. 

Penal Code (1860), S. 376— Rape—Evidence- 
Child victim—Statement of—Corroboration - State¬ 
ment shortly after occurrence—If corroboration — 
Evidence Act (1872), S. 157. 


Even if the victim of the rape is a ohild of tender 
age, her statement should not be received and accepted' 
as true without any oorroboration. What is the nature' 
of this oorroboration cannot possibly be stated as it will 
always depend upon the facts of eaoh oase. The state¬ 
ment of the mother of the ehild viotim consisting of 
what had been narrated to her by her daughter shortly 
after the inoident, amounts to oorroboration. What 
weight should be attaohed to the evidence is entirely a 
different matter. It may be valuable oorroboration and 
on the other hand, the evidenoe may be worth very 
little : A. I. R. (36) 1949 Cal 613, Approved. 

. [Paras. 7, 8J 

Anno. Evid. Act, S. 167, N. 4; Penal Code, Ss. 375* 
and 376 N. 4. 

R, K. Rastogi — for the State ; J. K. Mathur and 
D. M. Bhandari — for Respondent; Accused- 
respondent in person. 

Nawal Kishore C. J.—This is an appeal by 
the State against the order of the learned Ses¬ 
sions Judge, Sawai Jaipur and Gangapur at 
Jaipur acquitting the accused Rameshwar of the- 
offenoe under S- 376/511, Penal Code. 

[2] The accused, it may be pointed out, was- 
tried for this offence in the Court of the Assis¬ 
tant Sessions Judge who convicted and sentenced 
him to one year’s rigorous imprisonment and a- 
fine of Rs. 250 and in default, rigorous imprison¬ 
ment for six months. On the grounds mentioned 
by the learned Sessions Judge in bis judgment 
with whioh we will deal elsewhere, he did not 
agree with the view taken by the learned Assis¬ 
tant Sessions Judge- According to the proseou- 
tion story, Mt. Purni, a girl of eight years of 
age, was liviDg with her mother, Mt. Ghisi, in a 
house whioh is situate in the same locality as 
and opposite to that of the accused Rameshwar- 
On 23-10-1946, sometime in the afternoon, when 
the incident took place, Mb. Ghisi happened to 
be away, as she had left in the morning for tbo 
field which is Bituate at a distance of more than 
a mile from her house. Her father, Laxminatain, 
also was not in the village as he had gone to 
Assam Bometime back. She was playing outeide 
her house along with two other girl friends, 
namely, Mt. Rukmini, a girl of fourteen years 
of age and Mt. Shanti. The village in whioh the 
houses of the girl and Rameshwar are situate is 
known as Nangal Jesa Bhora within the juris¬ 
diction of Police Station Bagru. It is stated that 
while these three girls were playing together, the 
aooused Rameshwar, standing on the roof of his 
own house, called them. Out of the three girls, 
however, he took Mt. Parni to his room and 
sent the other two girls' away. In the room* 
there was a cotton mattress (Gadda) on which 
Mt. Purni was made to lie and an attempt to 
ravish her was made by the accused. She tried 
to cry but her mouth was gagged and after the 
act was over, she was allowed to go away. As 
she came down, Bhe met P. W. 3 Harinarain and 
described to him what RameBhwar had done to 
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her. The learned Public Prosecutor has not ed by that of Mt. Ghisi on the ground that 


relied upon the statement of Harinarain and, 
therefore, we will make no further reference to 
him in this judgment. After coming down from 
the house of Rameshwar, Bhe went to the Gha- 
butri of her house and was found lying there 
when her mother, Mt. Ghisi, returned from the 
field at about 4 P. M. Mt. Purni related to her 
what had happened. No step3 were taken in 
connection with the incident that evening, but 
next morning, that is, on 24-10 1946, Ghisi took 
the girl to Jaipur to her brother, Gyasilal, but 
found him absent from the house. He, however, 
returned in the evening and the story was 
repeated to him. On 25-10-1946, all these three 
persons went to the Jaipur Sadar Polioe Station 
and the matter was reported but sinoe the case 
related to the Police Station, Bagru, the report 
was forwarded there for necessary aotion and 
the girl was sent for medioial examination to 
the doctor at Jaipur. The doctor, however, was 
not available and before the examination could 
take place, a constable took the girl and the 
mother to Bagru. Prom there, the girl was sent 
again to Jaipur for medical examination on 
27th of ootober and a report to the following 
effect was made : 

“Hymen not patent and abrasions 1/2“ x 1/4“ on the 
medial surface of eaoh labia minora at the lateral 
margin of attachment of hymen on either side. The 
whole of the ostium vagina slightly oongeBted. Vaginal 

swab taken with slides. Dried and moist yellowish 
white discharge." 

[3] During the investigation, the dootor was 
asked and stated in reply that penetration had 
not occurred. But he admitted in the witness- 
box that if a person used force for the purpose 
of penetration, the injuries found on the person 
of Mt. Purni could be received. A slide of the 
discharge from the vagina was Bent to the Che. 
mioal Examiner of Jaipur and according to his 
report (Ex. I 0 ),ahe was found to be suffering from 
gonorrhea, The ghaghra, whioh had been taken 
possession of by the polioe at Bagru, was also 
sent to the Chemical Examiner and it was found 
to be smeared with blood. The aooused oould not 
be arrested as he was reported to have abscond¬ 
ed and on 17-12.1916, he surrendered himself. 
He was sent to the dootor and was also found 
to be suffering from gonorrhea. Thereafter, the 
police took the investigation in hand and sub¬ 
mitted the cballan under S. 376 /fiii and s. 354 , 
Penal Code and the oase, on being committed', 
resulted : n the conviotion of the accused as 
stated above. 

[ 4 ] On appeal to the Court of the learned 
Sessions Judge, the conviotion was set aside and 
the aooused was acquitted. The learned Judge 
disbelieved the evidenoe of p. w. 3 Harinarain 
and also the statement of Mt. Purni as support- 


narration of ths incident to a third person did 
nob constitute corroboration. He found there 
were a few discrepancies in the statement of 
Mt. Purni but brushed them aside on the ground 
that they were bound to occur in the statement 
of a true witness and although he otherwise 
believed it to be a correct statement, he did not 
choose to rely upon it in view of the rule of 
prudence that a conviotion could not be based 
in rape oases on the uncorroborated testimony 
of the victim. The corroboration, the learned 
Sessions Judge was of the view, must be by in¬ 
dependent evidenoe, that is to say, by some 
additional evidence coming from another person 
than the one to whom the inoident has been 
related by the victim. He found thatMt. Purni 
was suffering from gonorrhea and eo also the 
aooused. But since according to Taylor, dis¬ 
charge could not appear within twenty-four 
hours of the offenoe, it oould not be held that 
the disease was contracted by Mt. Purni from 
the aooused. The Ghaghra was found to be 
atained with blood but the Sessions Judge was 
of the view that sinoe it had not been properly 
packed and sealed soon after it had been re¬ 
covered, it might have been substituted. On all 
these grounds, he differed from the view taken 
by the learned Assistant Sessions Judge and 
acquitted the aooused. 

[ 5 ] So far as the faot of Mt. Purni having 
been the victim of the heinous offence is con¬ 
cerned, there appears to be absolutely no doubt 
on the record. Beyond the fact that there is her 
own statement made very shortly after the in¬ 
oident to her mother, there is also the medical 
evidence that the injuries on her private parts 
were of four or five days’ duration. The finding 
of the learned Sessions Judge is also to the 
effect that Mt. Purni had been subjected to 
sexual intercourse. The learned counsel for the 
accused also does not argue that there had been 
no attempt to commit rape, but contends that 
on the evidenoe the accused cannot be connect¬ 
ed with it. The important question, therefore, is 
whether this heinous offence can be ascribed to 
the aooused Rameshwar. The prosecution evid¬ 
ence oonsists of the direct testimony of P. w. 4 
Mt Purni and also of the statement of p. w 7 
Mt. Ghisi whioh oonsists of a repetition of what 
had been narrated to her by Mt. Purni soon 
after her return to the house. The learned 
oouneel for the respondent has drawn our atten¬ 
tion to the various points in the statements 
both of Mt. Purni and Mt. Ghisi bringing out a 
few contradictions and discrepancies but we are 
definitely of the opinion that they do not relate 
to material particulars and are therefore of no 
significance or importance in the oase. 
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[6] So far as the principal incident is concern¬ 
ed, the statement of Mt. Purni is forthright and 
coming as it does from e, girl of eight years of 
age carries conviction. It is in evidence that the 
accused who is a Jagirdar occupies a position of 
importance in the village, andJhere is absolute¬ 
ly nothing to show that the relations between 
him and Mt. Purni and her mother were un¬ 
happy. The accused had stated in the Oommit- 
ting Magistrate's Coart that there was enmity 
between him and the family of the prosecutrix. 
He adhered to this statement in the Court of the 
learned Sessions Judge and also produced two 
witnesses in defence. The learned counsel appear¬ 
ing on his behalf has not referred to their testi¬ 
mony in support of the allegation of the accused 
that the relations were unhappy. We have, how¬ 
ever, scrutinized their statements and have no 
hesitation in rejecting them inasmuch as they 
are vague and only show, if at all, that the ac¬ 
cused did not belong to the party of Mt. Ghiai. 
These witnesses were subjected to a cross-exa¬ 
mination but they failed to give any details. In 
the ciroum3tances, so fac as the statement of 
Mt. Purni herself is concerned, we do not see any 
reason to discard it on its face value. Being only 
eight years of age, she was at a stage of life 
when it was not possible for her to invent facts and 
at any rate, if she bad been tutored, it would not 
have been difficult for the counsel for the aeons, 
ed to smash her statement in cross-examination. 
She knew Rameshwar very well as they were 
next door neighbours and inasmuch as the inci¬ 
dent had taken plaoe in broad day light, there 
was no occasion for her to mistake the identity 
of the accused. The learned Sessions Judge him. 
self held her to be a witness of truth but did not 
base the conviction of the aooused on her state¬ 
ment on the ground that according to the rule 
of prudence, it was dangerous to convict a parson 
of the offenoe of rape or attempt to raps on the 
uncorroborated testimony of the victim. There 
was the statement of Mt. Ghisi to whom Mt. 
Purni bad repeated the entire incident shortly 
after it bad taken place but the learned Ses¬ 
sions Judge took the view that this did not con¬ 
stitute oorroboration in law. 

[ 7 ] The question, therefore, is whether in law 
a corroboration of the statement of the victim 
is necessary and also whether the statement of 
Mt. Ghisi, which is a narration of the facts re¬ 
cited to her by Mt. Purni is sufficient to 
constitute corroboration. The learned Public 
Prosecutor has drawn our attention to Bishram 
Bahovik v. Emperor, A. I. R. (30) 1944 Nag. 
363 ; (46 Cr. L. J. 371) and Soosalal Bania v. 
Emperor , A. I. B. (12) 1925 Nag. 74: (25 or. 

L.J. 1214 ) and while he admitted thatin the case 
of a grown up woman, corroboration was un¬ 


doubtedly the rule of prudence, relying upon 
these authorities, he contended, it was not at all 
necessary to insist upon it in the oase of a child 
witness. The contention of the learned counsel 
is no doubt supported by these authorities bat 
there are a host of decided cases of various 
Courts where while it has been held over and 
over again that the evidence of the victim of 
the rape must be corroborated, a distinction 
between the statements, of a child victim and a 
grown up woman has not been drawn. Muham¬ 
mad Afzal v. The Grown , pak. L. R. 1950 Lah. 
294: (A. I. R. (37) 1950 Lah. 1611 51 Or. L. J. 968), 
has gone to the extent of holding that the 
victim’s statement did not require any corrobo¬ 
ration at all, but in Bechu v. The King 1 
A. I. R. (36) 1949 Cal. 613: (51 Or. L. J. 153), it 
was held that the rule of prudence requiring 
corroboration was too well established to be 
attacked. We respeotfully agree with this view 
and are not prepared to hold that if the viotim 
of the rape is a child of tender age, her state, 
ment should be received and accepted as true 
without any corroboration. What is the nature 
of this oorroboration cannot possibly be stated ae 
it will always depend upon the faots of each oase. 
The question which now remains is whether the 
statement of Mt. Ghisi can be taken to be oor- 
roboration in law. The learned counsel for the 
respondent has placed before us BaldeoMahato 
v. Emperor , 48 or. L. J. 227: (A. I. R. (33) 1946 pat. 
426) and Emperor v. Mahadeo Tatya, 43 or. 
L J. 621: (A. I. R. (29) 1942 Bom. 121) where it 
was held that the girl’s own statement to other 
witnesses could not be held to be oorroboration 
in law and that the latter must consist of inde¬ 
pendent evidenoe. The view in these cases is 
based upon the English law according to which 
a witness oannot corroborate himself, for cor¬ 
roboration, in its true sense, must come from 
an independent source, but this law is of no 
assistance, as in India S. 157, Evidenoe Act is a 
provision to the contrary. The learned Public 
Prosecutor referred to 8. 8, Evidence Act and 
illus. (j) where the question proposed is whether 
A was ravished and the answer given is that 
the faots that, shortly after the alleged rape, A 
made a complaint relating to the crime, the cir¬ 
cumstances under whioh, and the terms in which, 
the oomplaint was made are relevant. As it 
appears from the question itself, it is indeed 
relevant to show whether A was ravished but it 
is a totally different matter from proving who 
ravished her and accordingly, the section and 
the illustration are of no help. The learned 
Publio Prosecutor next relied upon 8. 167, 
Evidence Act whioh runs as follows : 

"157. In order to corroborate the testimony of ft 
witness, any former statement made by snoh witness, 
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•relating to the same fact at or about the time when the 
faot took place, or before any authority legally compe¬ 
tent to investigate the faot, may be proved." 

[8] Now, according to this section, the state. 

i ment of Me. Gnisi, consisting as it does of what 
had been narrated to her by her daughter, Mfc. 
Purni, shortly after the incident, amounts to 
corroboration and there seems to be no esoape 
from this position in view of the express langu¬ 
age of the above section of the Evidence Aot. 
We are aware of a large number of authorities 
where a different view has prevailed but in 
none of them, there was a reference to S. 157, 
Evidence Aot. This matter oame in for impor¬ 
tant observations in Benchu v. The King , a. I. B. 
(38) 1949 Cal. 613: (51 Cr. L. J 163), referred to 
already and a large number of authorities of 
that very Court were cited and in one of them, 
it was he'd that if a previous statement made 
by the proseoutrix were held to be corroboration, 
instead of regarding it as a rule of prudence, 
it would be regarded as a rule of folly. The 
Honourable Judges in Benchu v. The King , 
A. I. R. (36) 1949 Cal. 613, <6L Or. L. J. 153), did 
not follow the authorities of their own Court on 
the ground that the plain words of the Statute 
could not be disregarded and that the Statute 
must be followed in preference to any opinion 
of the learned Judges. Harries C. J. went to 
the extent of holding that in India such state¬ 
ments were corroboration by B. 167, Evidence 
Aot, and that as long as that seotion remained, 
the cases cited before them could not possibly 
' be regarded good law. We respejtfully agree 
with the view whioh prevailed in this case. 
What weight should be attached to the evidence 
; is entirely a different matter. As observed by 
Harries C. J., it may be valuable corroboration 
and on the other hand, the evidence may be 
I worth very little. In the circumstances, the only 
question which remains is whether the corrobo¬ 
ration should be considered sufficient in this 
case. We have 3tated already that there seems 
to be no reason whatsoever to disbelieve the 
•girl and since Mt Ghiei simply repeats what 
was stated to 'her by the girl, we consider this 
has sufficient corroborative value and that the 
case against the aesused is established on its 
basis. Mt. Purni no doubt stated that the acoused 
had committed sexual intercourse but a girl 
of 8 years of ago could not possibly apprehend 
the significance of the aot. That is why the 
medical evidence has been relied upon by the 
trial Court and the accused has been convicted 

under B. 376/511, Penal Code which is a lesser 
offence. 

[9l The learned counsel for the respondent 
wanted to throw some doubt on the correctness 
•of the prosecution story on the ground that 
1951 Raj/5 & 6 
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first information report had been made after 
considerable delay and that accordingly, it must 
be held that the facts, as stated there, had 
been invented during the period which elapsed 
between the commission of the crime and its 
report to the police. The learned counsel has con¬ 
tended that, Mt. Ghisi's own brother Kalyan was 
present at the house when Mt. Purni reported 
the matter to her mother but this is not estab¬ 
lished and even if it were, Mt. Ghisi should 
have been asked why did she not send Kalyan 
to make the report. It has been mentioned 
elsewhere in this judgment that Mt. Ghisi rushed 
to Jaipur with Mt. Purni as soon as possible in 
order to meet her brother and that the report 
was lodged on 25th of October in the Police 
Station at Jaipur. In t^e circumstanoes explained 
by Mt. Ghisi, we are of the view that the report 
could not be said to have been made after undue 
delay. 

[ 10 ] The result is that this appeal succeeds 
and is hereby accepted and the order of aoquit- 
tal passed by the learned Sessions Judge set 
aside. The accused Rameshwar is present in 
person and shall be taken in custody forthwith 
and shall undergo the unexpired portion of the 
imprisonment. The sentence of fine shall stand. 

Ill] Mehta J.—I agree. 

V.B.B, Appeal allowed. 

A. I. R. (38) 1951 Rajasthan 33 [G. N. 11.] 

(JAIPUR BENCH) 

NAWALKIbHORE C. J. AND SHARMA J. 

Ramjilal ami another — Accused-Appellants 
v. The State. 

Criminal Appeal No. 34 of 1950, D/- 13-10-1950. 

(a) Penal Code (1860), Ss. 366, 366-B —Appli¬ 
cability. 

A conviction under S. 366 B is wholly unjustified 
where it was never the case of the prosecution that the 
girls had been imported with intent that they may be 
or knowing it to be likely that they will be forced or 
seduced to illicit intercourse with another pereon. 

[Para 3] 

Anno. Penal Code, 8. 366, N. 1. 

(b) Evidence Act (1872), S. 133—Sexual offences 
— Statement by prosecutrix—Necessity of corro¬ 
boration— Rule should not be extended to cases of 
abduction but should be confined to cases of rape 
only. 

The rule of practice that the statement of prosecut¬ 
rix should bo corroborated in material particulars 
before basing a conviction thereon, has no application 
to a case of abduction, even though the abduction was 
alleged to be with intent to seduce a woman to sexual 
intercourse. This rule should be restricted to cases of 
rape only and should not be extended to other oases 
of sexual nature : 44 Cr. L. J. 534 (Bom.) (F. B.), Rel. 

on - [Para 5] 

Anno. Evi. Act, S. 133, N. 4. 

(c) Penal Code (1860), S. 362—Deceit means pre¬ 
text—It is a matter of Intention and bona f ides—It 
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intention is to mislead the fact that promise is ful¬ 
filled is immaterial. 

The expression "deceitful means” in S. 362 is wide 
enough to include the induoiDg of a girl to leave her 
guardian's house on a pretext. ‘‘Deceit” according to 
its plain dictionary meaning signifies anything inten¬ 
ded to mislead another. It is really speaking a matter 
of intention and even if the promise held out by the 
acoused „is fulfilled by him, the question is whether he 
is acting in a bona fids manner when he is extending 
certain promises to a woman and thereby inducing her 
to aocompany him. [Para 6] 

Anno. I. P. C., S, 362, N. 2, 

(d) Penal Code (I860), S. 362—Unlike kidnapping, 
abduction is continuing offence. 

Unlike kidnapping, abduction is a continuing offence 
and a girl Is being abducted not only when she is first 
taken from any place but also when she is removed 
from one plaoe to another. The deoeit practised on 
the mind of the girl in the start oontinue9 to work as 
ehe moves from one place to another, and accompanies 
the acoused in pursuance of the promises held out to 
her : A. I. R. (18) 1931 All. 55, Rel, on. [Para 7] 

Anno. I. P. C., S. 362, N. 4. 

(e) Penal Code (1860), S. 366—Person joining 
accused at subsequent stage of offence, whether 
guilty of abduction. 

Even though the offence of abduction Is a continuing 
one, any person joining the acoused at a subsequent 
Btage cannot be held to be equally guilty of the offence 
under S. 366 if he was not assooiated with him from 
the very beginning, unless a oharge of conspiracy is 
established against him [Para 9] 

Anno. I. P. C., S. 366, N. 1. 

• C. L. Agarwal—for Appellants; R . K. Rastogi, 
Government Advocate—for the State. 

Nawalkibhore C. J —This is an appeal by 
Ramjilal and Mohanlal against the judgment of 
the learned Sessions Judge, Jaipur Oity, eonvic- 
ting and sentencing them under ss. 366 and 366-B, 
Penal Code, to 8 years' rigorous* imprisonment 
under each count. The sentences were made to 

run concurrently. 

[2] According to the proaeoution version, 
p W 1 Sardar Singh a refugee from the Wes. 
tern Punjab was residing at Hardwar in May 
1949 Hie wife was dead and he had an aged 
mother and two minor girls, Gyan Kanwar and 
Mahendra Kanwar, aged 12 and 11 years res¬ 
pectively. It appears that, both these girls were 
in the habit of preparing floru balls for the fish 
and offering them for sale at the Har-ki-pedi. 
On 27-6-1949, accompanied by their grandmother, 
they bad gone there for this purpose, while their 
father Sardareingh had gone to the forest to 
fetch fuel. At about 12 noon, they were return¬ 
ing alone to tbeir residence while their grand¬ 
mother had stayed behind at the Har-ki-pedi. 
Ramjilal accused had met them before and given 
them food and was, therefore, already known to 
them. He was accompanied by his wife and two 
children and met them when they were return¬ 
ing from Har-ki-pedi and asked them to accom¬ 
pany him to Jwalapur where they will be taken 
to the Rani of Jaipur who will give them utensils. 


A. I. R. 

Possibly he knew, they were in trouble for lack 
of cooking utensils and therefore this was a- 
eufficient inducement for them to aocompany 
him. He engaged a 1 Tonga 9 for the purpose and 
Ramjilal, his wife and children and the two- 
girls took their seats in it. At Jwalapur, ths 
accused seated the girls below a mango tree,, 
and without being taken to the Rani of Jaipur, 
they were told that they will be taken to their 
father and mother. From there, they * were 
seated in a railway train and brought to Lakh- 
sar. There also they were told that they were- 
being taken to their father and mother. From 
Lakhear, they were brought to Delhi and finally 
to Basundra where both Ramjilal and Mohanlal 1 
were employed in some mill. Before coming to- 
BaBundra, something was mixed by Ramjilal in 
the food given to the girls and this made them 
lose their senees. At Basundra, Mohanlal was- 
introduced and the girls were instructed both by 
Ramjilal and Mohanlal to call Mohanlal their 
father and Ramjilal their uncle and his wife- 
their aunt. They remained at Basundra for 4 
months and were made to do a number of 
things forcibly. For instance, they were made- 
to change their clothes at the point of knife and 
direoted to wear Dhoti and jumper instead of 
shirts and Salwars. They were also forced by 
constant beating to pick up the Hindustani- 
language and speak it instead of the Panjabi 
language which was their mother tongue. They 
were kept confined in a house and were not 
allowed to go out. Then, it is alleged, some one 
came along and said that since they had picked 
up the language, they might be taken to Jaipur. 
Ramjilal, his wife and Mohanlal then brought 
them to Jaipur and here they were kept con¬ 
fined for three months in a houee which was 
locked up from outside. During this period, 
both Ramjilal and bis wife .directed them to^ 
state their caste as “ AgarwaV' and Gotra % 
as Mangal. The person who had seen them at 
Basundra, saw them again and said to the- 
accused that it will be possible to sell the girls 
for bs. 10 , 000 . This, however, did not come off 
as soon after the police laid 'a trap for the 
purpose of arresting the accused. P. W. 4 
Dalcband, Sub-inspector Police deputed P. W. & 
Dhannaram constable to pose as a bridegroom 
and P. W. 8 Sundarlal as the latter's uncle. 
Currency notes of the value of Rs. 500 initialled 
by the City Magistrate were given to Dhanna¬ 
ram for payment aB advance On 7-11-1949 at 
about 5 p. M. a bargain was struck for the 
disposal of Gyan Kanwar for the sum of 
Rs. 8000 and after the currency notes of the 
value of Bs. 500 bad been paid, the accused 
were promptly arrested and the girls were taken 
in custody. The first information report was 
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lodged ihe same day and the accused were 
challaned under 8.866, Penal Code, on 12-12-1949 
in the Court of the City Magistrate but were 
committed to the Sessions Court to take their 
trial under that Beotion by First Assistant City 
Magistrate, Jaipur. The learned Sessions Judge 
amended the charge under S. 366 by substituting 
‘abduction* for kidnapping’ and added a fresh 
charge under 8. 366B, Penal Code. The prosecu¬ 
tion produced 9 witnesses, out of whom the 
principal witnesses are the two girls, p Ws. 2 
and 3. The accused Ramjilal denied having 
committed the offence and stated that he did 
not bring the girls from Hardwar to Basundra 
or from Btsundra to Jaipur. His version was 
that they were known to Sardarsingh, the 
father of the girls, and the latter had followed 
him some days after his return to Basundra 
with the objeot of securing employment there 
and whenever he went out of Basundra, he used 
to leave the girls at the house of the accused. 
This went on for 2^ months when Ramjilal’s 
services at a mill were terminated and he oame 
to Jaipur and Sardarsingh also accompanied 
him with the girls. A month before his arrest, 
Sardarsingh had gone away leaving the girls at 
his houee and it was during this period that he 
was arrested. Mohanlal also denied having 
committed the offence and supported the version 
of the co.accused Ramjilal. They produced two 
witnesses in defence. The learned Sessions Judge 
believed P. ws. 2 and 3, rejected the defence 
and convicted and sentenced the accused as 
stated above. 

[3] The learned counsel for the accused has 
submitted in the first instance that the convic¬ 
tion under 8. 36S-B, Penal Godo, is wholly 
unjustified inasmuch as it was never the oase of 
the prosecution that the girls had been imported 
into Jaipur with intent that they may be or 
knowing it to be likely that they will be forced 
or seduced to illioit intercourse with another 
person. The evidence produced by the prosecu¬ 
tion is no doubt confined to the fact that an 
effort had been made by the acoused to compel 
the girls to marry against their will The 
learned Government Advooato concedes the force 
of this contention and is, therefore, not in a posi- 
tion to support the oonviotion of both the 
accused under s. 366 B. Penal Code, which is 

hereby sot aside and both the accused acquitted 
of this offence. 

[4] So far as the conviction of the two ao 
oused under 8. 366, Penal Code, is concerned", 
we propose to deal with the cases against them 
separately. The reason for treatment of the 
case in this manner is that according to the 
contention put forward by the learned counsel 
for the accused, Ramjilal was the only person 


who had abducted the girls, if at all, from 
Hardwar and brought them to Basundra, and 
Mohanlal was not party to what had been done 
by Ramjilal previous to the arrival of the girls 
at Basundra. Since this contention involves a 
determination of the question whether the case 
against both the accused stands on the same 
footing, we consider it expedient to deal with 
them separately. 

[6] So far as'Ramjilal is concerned, the oase 
against him is fully established on the state¬ 
ments of p. ws. 2 and 3. The learned counsel 
has urged in connection with the statements 
that the rule of prudence requires that they 
should be corroborated in material particulars 
by some other evidence and that unless that is 
done, it would be dangerous to rely upon it. In 
Emperor v. Banubai Ardeshir, A. i. r. ( 30 ) 
1943 Bom. 150 : (44 Cr. l j. 534 F. B.), a view 
has prevailed which is contrary to the conten¬ 
tion put forward by the learned counsel and we 
respectfully agree with it. It was held that the 
rule of practice suggested by the learned oounsel 
in the case had no application to a case of 
abduction, even though the abduofcion was 
alleged to be with intent to seduce a woman to 
sexual intercourse. This rule, it was held, should 
be restricted to cases of rape only and should 
not be extended to other cases of sexual nature. 
We have carefully examined the statements of 
the above mentioned witnesses and consider 
that they are forthright and full of details and 
ample for the purpose of showing that the 
incidents took place as they were narrated. We 

accordingly see no reason why they should not 
be believed. 


[6] The learned counsel, apart from tho above 
aspect of the case, next, put forward certain 
contentions which are of a technical nature. He 
urged that for a completion of the offence under 
S. 362. Penal Code, it was necessary that the 
acoused should compel a person to go from any 
place either by force or by deceitful means. The 
learned counsel urged that in this case, it could 
uot bo said that deceitful means had been em- 
ployed for the purpose of inducing the girls to 
leave Hardwar. The noeused had held out certain 
promises and they bad fulfilled them and accord¬ 
ingly, it should not be found that thpy had 
practised any deceit upon the girls. Wo are 
wholly unable to agree with this contention. 
The expression "deceitful means” is wide enough 
to include tho inducing of a girl to leave her 
guardian’s house on a pretext. "Deceit” accord- 
ing to its plain dictionary meaning, signifies 
anything intended to mislead another. It is 
really speaking, a matter of intention and even 
it the promise held out by the accused is fulfilled 
by him, the question is whether he is acting in a 
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bona fide manner when he ia extending certain 
promises to a woman and thereby inducing her 
to accompany him. The learned counsel frankly 
concedes that the intention behind the pretext or 
the promise could not be said to have been a 
bona fide one. Accordingly, if the evidence is 
otherwise clear on the record, there is no escape 
from the conclusion that it is a case of ‘abduc¬ 
tion. 

[ 7 ] The learned counsel next urged that as 
long as the girls continued to be removed from 
Delhi to Basundra, there was abduction but their 
detention at Basundra for a period of 4 months 
caused a break in the continuity of the offence 
which therefore ceased to be abduction. It was 
urged that when they were removed from 
Basundra to Jaipur, it would be abduction only 
if deceitful means were employed over again. 
This argument, in our opinion, is only plausible 
but without force and the learned counsel has 
not been able to support it by any authority. 
On the contrary, it was held at Emperor v. 
Nanhua, 53 all. ho at p. 146 : (a. 1 . R. (18) 


1931 ALL. 55 : 32 Cr. L. J. 690) that unlike 
kidnapping, abduction is a continuing offence 
and a girl is being abducted not only when she is 
first taken from any place but also when she is 
removed from one place to another. In our 
opinion, the deceit practised on the minds of the 
girls at Hardwar, continued to work as they 
moved from one place to another, and they 
accompanied the acoused in pursuance of the 

■*&S3V-;.'»■"» 

contended that since abduct.on by itself was no 
Offence it was neceBsary for the proseoution to 
establish intent with which the offence had been 
committed. The prosecution case is that the 
eir lB were being compelled to marry against 
their will. The learned counsel, however, urges 
that on the record, there is no evidence to 
establish the alleged compulsion. We have, how¬ 
ever, only to refer to the statements of the girls, 
to conclude that it was a clear case of compul¬ 
sion from beginning to end. All the time, the 
girls were being kept locked up in a house and 
not only threatened but actually beaten to do 
one thing or another. They were made to change 
their olothes at the point of a big knife being 
waived at them and were also forced to pick up 
the Hindustani language under a continuous 
beating. Even when they were brought to Jaipur, 
they were kept confined in a bouse locked up from 
outside for a period of 3 months and during this 
neriord forced to change their caste and Gotra . 
This conduct on the part of the accused leaves 
not the slightest doubt that it was all adopted 
for the purpose of compelling the girls to marry 
them against their will. Ia view of the above, 


so far as Ramjilal is concerned, the oase against 
him is fully established under 9. 866, Penal Oode 
and the appeal filed by him is hereby dismissed. 

[9] The case against Mobanlal, however, 
stands on a different footing. He joined Ramji¬ 
lal at Basundra and therefore it cannot be said 
that he was in any way a party to the frflud 
which had been practised upon the girls for the 
purpose of bringing them from Har-kt-pedi to 
Basundra. Conspiracy between the two accused 
is not established. He joined hands with Ramji¬ 
lal at Basundra and thereafter helped him in 
forcing the girls in calling him as their father 
and keeping them confined in a looked house 
and changing their caste and “ Ootra ”. The 
question is whether on these facts, he oan be 
convicted of the offence under S. 366. The 
learned Government Advooate urged at one 
time that both Ramjilal and Mohanlal had acted 
in ooncert with each other from the stage of 
their arrival at Basundra and, therefore, should 
be presumed to have acted in concert even as 
regards the aotB imputed to Ramjilal before 
ooming to Basundra. We consider that this 
contention is rather far fetched and oannot be 
allowed to prevail. The learned Government 
Advocate urged lastly that since the offence of 
abduction was a continuing one, any peraon 
joining the acoused at a subsequent stage must 
be held to be equally guilty of the offence under 
S. 366, Penal Code, even although he was not 
associated with him from the very beginning. Thel 
learned Government Advocate is, however, not 
able to oite any authority in support of this 
proposition and unless a charge of conspiracy i^ 
established against Mohanlal, it is difficult tol 
make him responsible for what had beeo done 
before he aotually joined hands with Ramjilal* 
In the circumstances, the conviction of Moban¬ 
lal under S. 366, Penal Code, cannot be sustained. 
The appeal filed by him 19 aocordiDgly hereby 
accepted and the order of conviction and sentence 
passed by the learned Sessions Judge set aside. 
Mohanlal is hereby aoqpitted of the offenoa 
under 8. 366, Penal Code, and shall be Bet at 
liberty forthwith. 

[ 10 ] Sharma J.—I conour. 

B.G.D. Order accordingly . 
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Sharma J. 

Manohar—Applicant v. Jagdish and otter* 
—Opposite Party. 

Criminal Revn. No. 165 of 2005, D/- 19-9*1950. 

Criminal P. C. (1898), S. 498—Power of High 
Court or Sessions Court to grant ball in case 
punishable with death or transportation for lifo. 
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Although the powers of bail should be very sparing¬ 
ly exeroised in a oa9e punishable with death or trans¬ 
portation for life, bail may be granted even in suoh a 
oase under appropriate circumstances by the Sessions 
Court or the High Court. [Para 6] 

Where the learned Sessions Judge, after oareful 
consideration held that because seven of the accused 
were let off on bail by the police itself, the oase was 
likely to take a long lime for its disposal, there was 
no danger of tbe accused absooDding, and no allega¬ 
tions made of their tampering with the prosecution 
evidence, they were entitled to bail under the speoial 
oiroumstances *. 

Held, that on consideration of the cumulative 
effect of all the circumstances it could not be 9aid that 
the learned Sessions Judge exercised his discretion in 
an arbitrary or oaprioious manner. [Para 5] 

Anno. Cr. P. C., 8. 498 N. 1. 

C. L. Agarwal—for Applicant; Ramesh Ghandra 
Bharma—tor Opposite Party. 

Order.—Thia is an application by one 
Manobar complainant in a case under S3. 302, 
148, 149, 326, Penal Code pending in the Court 
of the Sub-Divisional Magistrate, Dig. in Bha- 
ratpur District, to revise the order of the 
learned Sessions Judge, Bharatpur, admitting 
the opposite party (hereinafter to be referred to 
as accused) to bail under s. 498, Criminal P. 0. 

[2] I have heard the learned counsel for the 
complainant and also the counsel for tbe ac¬ 
cused. The Government Advooate did not take 
any part in the procef dings in spite of notice. 

[3] The main contention on behalf of the 
complainant is that one of the offences, i.e. one 
under S. 302, Penal Code was non-bailable and 
punishable with death or transportation for 
life. The leurned Sessions Judge was, therefore, 
not justified in admitting the accused to bail. 

[4] On behalf of the accused it was argued 
that although one of tbe offences was under 
8. 302, Penal Code whioh was non-bailable, yet 
the evidence and the circumstances in the case 
pointed to the conclusion that the case under 
8 . 802 would not succeed in tbe end. It was 
also argued that the case has been banging 
on in the Court of the Sub-Divisional Magis¬ 
trate for a very long time and ha3 not yet 
passed the stage of commitment. It would, 
therefore, take a very long time before the 
trial is over. There was no danger of the 
aooused absconding, nor was it tbe case of the 
prosecution that the accused would tamper 
with the prosecution evidence, if released on 
bail. Seven of the ten acoused were admitted 
to bail by tbe Police itself. Under these oir¬ 
oumstances, the learned Sessions Judge, who 
had unfettered powers Of bail under S. 498 
Criminal P. 0. exercised his discretion rightly 
in favour of the accused. This discretion should 
not be lightly interfered with. 

[6] On a oopsideration of the arguments of 
the learned counsel for both the parties, I 
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find that, although the powers of bail should be 
very sparingly exercised in a case punishable 
with death or transportation for life, bail may 
be granted even in suoh a case under appro¬ 
priate oiroumstances by the Sessions Court 
or the High Court. Of course, a Magistrate is 
bound by the provisions of B. 497, Criminal 
P. 0. and cannot grant bail in cases which are 
not covered by the proviso to sub-s. (l). The 
Sessions Court and the High Court, although 
nob bound under 8. 498, Oriminal_P. C. by the 
provisions of S. 497, yet they would not be 
justified normally to brush aside the said pro¬ 
visions. They have, however, unfettered powers 
and in special cases bail may bo granted even 
when an accused is charged with an offence 
punishable with death or transportation for 
life. In a case decided by me yesterday, Ramji . 
wan v. State, Or. Misc. No. 107 of i960, I gran¬ 
ted bail in a case under 8. 394, Penal Code 
whioh is punishable with transportation for 
life, in the circumstances of that oase. In the 
present case, the learned Sessions Judge, after 
careful consideration, has held that because 
seven of the accused were let off on bail by the 
•Police itself, the case is likely to take a long 
time for its disposal.'there was no danger of 
of the accused absconding, and no allegation 
has been made of their tampering with the prose¬ 
cution evidence, they were entitled to bail 
under the special circumstances. It may be 
that ono or the other of these grounds may not 
by itselt be sufficient for granting bail to the 
accueed, who are being prosecuted for a non. 
bailable offence punishable with death or trans¬ 
portation for life. But on consideration of the 
accumulative effect of all the circumstances it 
oannot be said that the learned Sessions Judge 
exercised his discretion in an arbitrary or 
capricious manner. Under S. 498, Criminal 
P. C., the learned Sessions Judge has unfettered 
discretion which he has exercised in a judioial 
manner. The Government has not thought fit 
to move for the cancellation of bail. 

[6] Under tbo circumstances, I do not find 
any reason to interfere with the order of the 
learned Sessions Judge, specially in a revision by 
a private party. The application for revision 
be dismissed. 

O.M.J. Revision dismissed. 

A. I. R. (38) 1951 Rajasthan 37 [C. N. 13.] 

(JODHPUR BENCH) 

Naayalkishore C. J. and Bapna J. 

Dhatina and another — Appellants v. The 
State. 

Criminal Appeal No. 49 of 1950, D/ 13-11-1950. 

(a) Criminaltrial -Evidence-Witness —Interest¬ 
ed witnesses—Credibility. 


Dhanna v. The State 
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Where in a trial for murder all the witnesses are before examining him. It should indeed test his intelleo- 


near relations of the deceased and independent testi¬ 
mony is not forthcoming the Court has to examine the 
testimony of the witnesses carefully, and not acoept it 
as true until it has been properly checked and found to 
be satisfactory. This is all the more necessary where 
the witnesses appear to be only too willing to depose to 
details as put in their mouth by those interested in the 
prosecution without making sure about their aoouraoy. 

[Para 6] 

(b) Criminal trial—Evidence—Witness—Credi¬ 
bility. 

It is absolutely essential that the evldenoe produoed 
by the proseoution must ba subjected to every possible 
oheck provided by law or material on the record and 
should not be relied upon until the Court i3 satisfied 
that it is incompatible with the innocenoe of the 
aooused. 

Where an interested witness makes a verbal state¬ 
ment as regards the existence of certain facts, and it is 
possible for the Court to put it to a test in the light of 
checks available on the record, it should not be easily 
acoepted unless it is corroborated and stands the test. 
Thus where, in a trial for murder, the important oheck 
available consisted of the post-mortem report which 
showed that almost all the injuries were inflioted with 
sharp edged weapons and it was established that only 
one of the accused carried such weapon, the statements 
of the witnesses that all the three accueed were inflic¬ 
ting injuries when they saw them could not be accepted 
as true and were rejected as false. 

Where the only witnesses alleged to be eye witnesses _ 
are found to be highly Interested in the prosecution 
and have unsuccessfully denied their relationship with 
the deceased, these facts are not by themselves sufficient 
for holding that they have also lied while narrating the 
principal events, as the maxim falsus in iino falsus in 
omnibus has long been exploded. [Paras 6, 7 and 8] 

(c) Criminal trial—Evidence — Witness — Pre¬ 
sence of eye witness—Proof. , 

In a trial for murder, a complete lack of details 
regarding the manner in whioh the fight began and the 
part played by the deceased is one factor which makes 
it very difficult for a Court of law to hold that the 
witness was present on the spot and bad seen the 
occurrence. LPara 7] 

(d) Penal Code (1860), S. 300 - Evidence-Time 
of death— Deg«ee of digestion—Value of. 

The time of death can be ascertained with some 
possibility from the degree of digestion of the stomach 
contents and from the condition of the bladder and 
intestines as regards -their contents. The degree of 
digestion of the contents, however, oannot always be 
relied upon in determining the time of death, inasmuch 
as the power of digestibility may remain in abeyanoe 
for a long time in states of privation, shook and ooraa. 

[Para 9] 

Anno. I. P. C., S. 300 N. 52. 

(e) Criminal P. C. (1898), S. 288—Sessions trial — 
Record of committing Magistrate’s Court — 
Whether can be reterred. 

The record of the committing Magistrate’s Court is 
not evidence In the sessions case and it is not open to 
the Sfcf6ions Court to draw any inferences or arrive at 
any conclusions on its basis. A Sessions Jadge there¬ 
fore commits an illegality if he refers to the record of 
the Committing Magistrate’s Court for the purpose of 
holding that the proseoution had withheld certain 
witness because he had become hostile. [Para 12] 

(f) Evidence Act (1872), S. 118—Child witness — 
Examination of—Duty of Court. 

Under S. 118, Evidence Act, it is imperative that the 
Court should test the competency of a ohild witness 


tual capacity by putting a few simple and ordinary 
questions and also judge the competency of the witnesB 
during the o mrse of his examination and say something 
to that effect after the statement Is over so that the 
appellate Court may feel satisfied as to the oapaoity of 
the ohild to give evidence. [Para 18] 

Anno. Evi. Aot, S. 118 N. 2. 

J. O. Sethi and L. N. Chhangani—for Appellants', 
Mansharam, Govt. Advocate—for the State. 

Nawalkishore C J.—The aooused Dhanna 
b/o Jeevraj anc Jawana s/o Lakha were tried 
by the learned Sessions Judge, Bikaner, for caus¬ 
ing the death of’ Dhanna s/o Pema under 
S. 302/34, Penal Code, and convicted and sentenced 
to rigorous imprisonment for life each. 

[2] This appeal has been preferred by them 
against the above order of the learned Sessions 
Judge and argued on their behalf by Mr. J. G. 
Sethi, Bar-at-law, of the Panjab High Court at 
considerable length and Mr. Mansharam, the 
learned Government Advooate has addressed us 
on behalf of the State. 

[3] According to the proseoution story, the 
two accused and a third person, namely, Phoola, 
Biahnois by oaste and residents of neighbouring 
villages, attacked the deceased Dhanna on the 
night between the 22nd and 23rd of July 1949 
while he was asleep with his son Rajaram in 
hi 3 field whioh is situate at a distance of about 
three miles from the village The motive for, 
this attack is stated to be the strained relations 
between the parties. It is alleged that Jawana 
and Phoola accused owed Rs. 1400 to the deceased 
and on their refusing to pay, four or five persons 
interceded but the accused put forward a cross 
claim against the deceased to the tune of Rs. 1100 
alleged’to have been taken by him from the wife 
of Jawana and stated that the amount due from 
them to the deceased will be liquidated as soon 
as the latter paid his dues. The deceased denied 
having borrowed any money and thereupon, 
the accused also refused to pay. The result was 
that the deceased sued Jawana and Phoola and 
Dhanna accused appeared as Jawana*s witnesses, 
and the suit was dismissed. Jawana aooused 
proseouted the deceased under 8. 406, Penal 
Code, and although Dhanna and one Manpbool 
(it is not known whether he is the same person 
as Phoola accused) appeared as his witnesses. 
This proseoution failed and the deceased was 
acquitted on 13 7 19L9 that is, 9 days before the 
occurrence. While the factum of the criminal 
case is fully established on the record as a 
copy of the judgment has been produced, the 
same cannot he said about the civil suit which 
is alleged to have been instituted by the deceased. 
A copy of the judgment has not been produced 
and p. w. 4 Ohboga,. who deposed to it, admitted 
that he had only heard about it. P. W. 1 , Laloo, 
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referred to this litigation in the first informa¬ 
tion report and also in his statement on oath 
but admitted that he had no personal knowledge 
and had only heard about it P. W. 4 Chhoga 
also stated that the aooused Dhanna and the 
deceased had fought with each other and Laloo 
also mentioned in the first information report 
that the deceased had beaten Dbanna accused 
five or six days before the occurrence. Beyond 
admitting that he had made the first informa¬ 
tion report, he did not depose to this particular 
matter in his statement. Be that as it may, the 
prosecution case is that on account of the civil 
and criminal litigation, the relations between 
the aooused and the deoeased were far from 
happy and that accordingly, actuated by feelings 
of revenge, the accused joined hands for the 
purpose of attacking the deceased. It was a 
pitoh dark night and rain had fallen a few days 
before. It is stated that sometime during the 
day, on 22-7-1349, the deoeased and his son 
Rajaram, aged 12 years, had gone to the field 
for the purpose of ploughing it. After finishing 
with the ploughing, both of them decided to 
3pend the night in the field. Accordingly, after 
taking their food, they slept on the same cot. 
At a distance of about 100 Poawtas, there is 
another field belonging to Amioband who had 
also gone there in order to plough it and p. w. 3 
Ramohand had joined for the purpose of helping 
him. At about midnight, Dhanna and Jawana, 
armed with lathis and Phoola armed with a 
Sela, went to the field of the deceased and in¬ 
flicted a large number of injuries on his person. 
It is alleged that a3 soon as the accused persons 
reached the spot, they felled both the deceased 
and his eon from the cot and began to belabour 
the deceased Rajaram began to cry and thereby 
attracted p. \V. 3 Ramcband and Amiohaud to 
the spot. Thev saw that all the three acoused 
were giving blows to the deceased and inflicting 
injuries on his person and Rajaram was stand¬ 
ing nearby and weeping. These parsons re. 
primanded the accused and thereafter they left. 
The deceased died at daybreak Aooording to 
the evidence, his nands and feet were fractured 
ani he was bleeding and his death was due to 
shook and haemorrhage caused by multip e 
grievous injuries. Rijaram wa3 sent to the 
village and he informed Laloo and Harbhaj of 
what had happened. P. W. 1 Liloo, Harbhaj 
and a number (f other persons visited the field 
and after confirming the information about the 
murder of Dhanna Laloo went ahead to the 
Police Station for the purpose of lodging the 
report. The Thaoa is about nine miles from the 
field and this distance was covered on camel 
back. The first information report, Ex. p.i, 
whioh is a detailed document was lodged at 12 


noon on 23-7-1949. Investigation was taken in 
hand and the dead body was sent for post¬ 
mortem which was conducted by Dr. Jogendra 
Singh on 24 7 1949 at fi-45 P. M. The deceased 
was a healthy person and 30 years of age 
apd aooording to the post-mortem report, had 
received 22 injuries in various parts of the body 
with a sharp edged weapon, while two injuries 
had been caused with a blunt weapon. In the 
opinion of the Doctor, these two injuries could 
also be caused by a fall on a hard substance. 
At the time of the post-mortem, decomposition 
had set in and since there was no injury on a 
vital part of the body, in the opinion of the 
doctor, the deceased might have escaped death 
if he had been treated properly. The post¬ 
mortem report, Ex. P-6, showed the following 
injuries : (1) Penetrating wound 1 " x 1 / 2 " at the 
acute angle of the right eyebrow reaching up to 
the eye-ball penetrating it resulting in the 
oollapse of the eye. ( 2 ) Penetrating wound 1 / 4 " x 
1 / 4 * jnst at the upper bend of the sternum 
reaching up to the bone. (3) Penetrating wound 
l/2* x 1 /a" x 1 / 2 " on the dorsum of the left hand 
in its middle. (4) Penetrating wound 1 3/4" x 1 / 2 " 
on the left arm reaohing up to the bone result¬ 
ing in its fracture in its middle. ( 5 ) Penetrating 
wound 3 / 4 " x 1 / 2 " at the back of the left elbow 
reaohing up to the bone. (6) Penetrating wounds 
four in numbers quite near to each other about 
3 / 4 " x 1 / 4 " each in the front of the left leg 
resulting in comminated fracture of both bones 
left leg near its middle. ( 7 ) Penetrating 
wound 1 / 4 " x 1 / 4 " just below the left knee 
reaching up to the bone. (8) Penetrating wound 
1 / 2 " x 1/2 " on the right forearm on the media 
dorsal aspect resulting in fracture of both bones 
in its middle. (9) Penetrating wounds eleven in 
number varying from 1 / 4 " x 1 , 1 / 2 " x 1 / 4 " in the 
front, middle and lateral aspect of the right leg 
resulting in comminuted fracture of both bones 
in their middle. ( 10 ) Right side chest lower part 
in raid axillary region some swelling and some 
coagulated blood found in the S. G. Tissue—no 
fraoture. ( 11 ) Contusion 'i\' x 1 / 2 " just below 
the right ear in the mastoid region. Some 
swelling and congested blood in S. 0. Tissue 
—seen no fracture. 

[ 4 ] The three accused were challaned under 
S 302. Penal Code, in the Court of the Oity 
Magistrate, Bikaner, who committed them to 
take their trial under that, section in the Court 
of the Sessions Judge. Pooola acoused is abs- 
oond in ■ and accordingly, evidence was produced 
regarding the participation of the two accused 
namely, Dhanna and Jawana only in the com¬ 
mission of the offence. The accused denied 
havng committed the offence and Jawana after 
admitting the litigation with the deoeased stated 
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that on the day of the occurrence, he wag at 
Tandurwala. Dhanna accused simply denied 
having committed the offence. They produced 
two witnesses in defence. The prosecution pro¬ 
duced P. W. 2, Rajaram P W 3, Ramchand, as 
eye-witnesses and p. w. 7 Mangalji and p. W. 8 
Mababatsingh who had seen the accused before 
and after the occurrence near the place of 
occurrence. The prosecution also produced 
evidence regarding the recovery of lathieB—one 
from Jawana’s house at his instance and the 
other from Jawana’s fencing at Dbanna’s 
instance. The lathies were, however, not blood 
stained. The witnesses alleged having identi¬ 
fied these lathies as having been plied by 
Dhanna and Jawana but the learned Sessions 
Judge rightly disbelieved them on this point. 
He, however, believed P. W. 2 Rajaram and 
p. w. 3 Ramchand and also P. Ws. 7 Mangalji 
and 8 Mahabatsingh and convicted and sentenc¬ 
ed the accused as stated above. 

[6l It may be pointed out that the deceased 
Dhanna and the three witnesses, namely, p.W. 1 
Laloo, P. W. 2 Rajaram and p. W. 3 Ramchand 
are near relations as will be clear from the 
following pedigree-table which has been collected 
from the statements of these witnesses : 


RiDMAL 


I 

Roopa 

Girdhari 

I 

Ramchand' 
P. W. 3 


I 


Vishna 

I 


Harbhaj 

I 

Laloo 

P. W. 1 


I 

- Daughter 
Dhanna (Deceased) 

I 

Rajaram P. W. 2. 


r 6 i p W l Laloo and P. w. 3 Ramchand 

were cross-examined by the accused in order to 
establish that they were relations of the deceas¬ 
ed and accordingly, highly interested witnesses, 
p W. 3 Ramchand categorically denied his 
relationship with P. W. 1 Laloo. He, indeed, 
admitted that his grandfather’s name was Roopa 
and that Roopa’s father was Ridmal. He, how¬ 
ever, stated that he did not khow whether the 
name of the grandfather of Harbhaj was also 
Ridmal. Similar questions were put to P. W. 1 
Laloo who stated that he did not know whether 
Girdhari and Roopa were P- W. 3 Ramchand 8 
father and grandfather and whether the grand 
father of both Girdhari and Harbhaj was Ridmal. 
In the committing Magistrate’s Court, Laloo bad 
however admitted that Vishna and Roopa were 
the sons of Ridmal and he was accordingly faced 
with his previous statement. He adhered to the 
statement made by him in the 8esBions Court 
and as regards the other, he deposed that he 
had not made such a statement. He even went 


to the length of saying that be and Ramoband 
belonged to the same village but were not rela¬ 
ted to each other. In our opinion, while P.W. 1 
Laloo and p. w. 3 Ramchand have deliberately 
lied and done their best to conceal their relation¬ 
ship with the deceased for the purpose of being 
treated as disinterested and independent wit. 
nesses, the statement made by Laloo in the 
Court of the Committing Magistrate was nearer 
the truth and we have no hesitation in relying 
upon it and hold that both the witnesses are 
near relations of the deceased. Since indepen. 
dent testimony iB not forthcoming in the case, 
we will have to examine the testimony of these 
witnesses carefully, and not accept it as true 
until it has been properly checked and found to 
be satisfactory. This i9 all the more necessary 
in view of the faot that these witnesses appear 
to be only too willing to depose to details bb put 
in their mouth by those ink rested in the prosecu¬ 
tion without making Bure about their acouraoy.l 
[His Lordship then discussed the evidence and 
proceeded as under :] Although the learned 
Sessions Judge relied upon tbeir testimony! the 
statements mad© by them cannot be easily held 
to pass for truth and we do not wonder that 
the learned Government Advocate has conceded 
frankly that he is not prepared to rely upon 
them There is one more factum to which we 
must advert before delving into the arguments 
addressed at the bar and this relates to toe tracks 
found on and near the spot. [* * * *] The traok 
evidence has not been developed on the record, 
and according to Mr Sethi, this was due to the 
faot that it was not favourable to the prosecu¬ 
tion. Such then is the unhappy condition of 
the evidence in this case and as stated already, 
it will not do, merely to look at the oase from 
the surface. It is absolutely essential, in ourj 
opinion, that the evidenoe produoed by the pro*l 
secution must be subjected to'every possible! 
check provided by law or material on the record! 
and should not be relied upon until we are! 
satisfied that it is incompatible with the in no- 1 
cence of the accused. 

[ 7 ] The learned Government Advocate has 
urged that the prosecution version is supported 
by two witnesses, namely, P.W. 2 Rajaram and 
p. w. 3 Ramoband. The presence of Rajaram 
is proved by the statements of P.W. 3 Ramchand 
and P. w. 1 Laloo aB mentioned in the first 
information report as the person who had con¬ 
veyed the information to him. Rajaram has 
given the entire version from beginning to end 
and there was very little cross-examination. 
Similar was the argument with regard to the 
statement of P W. 3, Ramchand who bad reach¬ 
ed the spot on hearing the cries, seen the injuries 
being inflicted and sent Rajaram to the village 
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while he himself remained with the deceased. 
His presence was admitted by P. W. 2 Rajaram 
and also by p. W 5 Ohhoga who had reaohed 
the spot after the incident. His name was also 
mentioned in the first information report. If 
this were all in the case, the prosecution version 
might be said to have been established on the 
reoord. Mr. Sethi has. however, by a lengthy 
and able argument, shown that the statements 
of these witnesses, highly interested as they are, 
oannot be relied upon. The fact regarding Ram- 
chand having lied so far as relationship was 
concerned was very much emphasized by 
him during the course of his arguments. This, 
however, by itself is not sufficient for holding 
that he had also lied while narrating the prin¬ 
cipal events, as the maxim falsus in uno 
falsus in omnibus has long been exploded. 
We will therefore examine the entire deposi¬ 
tion carefully. [His Lordship diseased the 
evidence of the alleged eye witness and procee¬ 
ded as follows]: A complete lack of details re¬ 
garding the manner in whioh the fight began and 
the part played by the deceased is another 
factor whioh makes it very difficult for a Court 
of law to hold that the witness was present on 
the spot and had seen the occurrence. 

[8l Mr. Sethi has further contended that 
one important oheck regarding the truthful 
character of the statement made by P. Ws. 2 
and 8 is furnished by the medical evidence. 
According to these witnesses, all the three ac¬ 
cused had given a beating to the deceased. A 
reference to the post-mortem report, Ex. P-6 
and the statement of P. w. 6 Dr Jogendrasingh 
shows that 22 out of 24 injuries were penetrating 
or what is the same thing punctured wounds, 
caused by means of sharp edged weapons while 
only injuries Nos. 10 and 11 had been oaused 
by latbies and with regard to these, the Doc¬ 
tor’s opinion was that they may have been 
caused by a fall. If the statements of the 
eye witnesses had been correct and if it were 
true that all the three acoused were giving the 
beating, there would have bfen a sufficient 
number of injuries caused by lathiea as well. 
The medical evidence discloses that the two 
accused praotically played no part while Phoola, 
who was armed with a sharp edged weapon, 
was busy inflicting the injuries all the time. 
The learned counsel for the appellants has con¬ 
tended that since the statements of the witifls- 
bob are not supportod by the evidence of the 
medical export, it must be held that they were 
not there on the spot and had not seen the 
occurrenoe. We oonsider that there is force in 

I this contention as well. Where an interested 
witness makes a verbal statement as regards 
the existence of certain facts, and it is possible 
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for the Court to put it to a test in the light of 
checks available on the record, it should not be 
easily accepted unless it is corroborated and 
stands the test. The important cheok available 
in this case oonsists of the post-mortem report 
and since it shows almost all the injuries infla¬ 
ted with sharp-edged weapons, the statements 
of the witnesses that all the three accused were 
inflicting injuries when they saw them cannot 
be accepted as true and must be rejeoted as 
false. The learned Government Advocate has 
argued that injuries Nos. 6 and 9 consisted of 
oomminuted fractures underneath the penetrat¬ 
ing wounds and that these could not but have 
been caused by lathies. It is a strange coinci¬ 
dence that the fractures existed under the 
penetrating wounds but how is it possible for 
this Court to hold that the fractures had been 
caused by lathi blows inasmuch as P. W. 6 
Dr. Jogendra Singh's statement is dear to the 
effeot that they had been caused by sharp- 
edged weapons. Further the lathi blows inflic¬ 
ted with a force sufficient to result in such 
injuries, would in all probability be accom¬ 
panied by contusions or contused wounds but 
admittedly, these were not there. The learned 
Government Advocate urged that the body was in 
a state of decomposition at the time of the post¬ 
mortem examination and owing to discoloura¬ 
tion of the skin, contusions had disappeared. 
There is, however no support for this position 
on the record. [His Lordship referred to the evi¬ 
dence and continued as follows:] This i3 ano¬ 
ther important cheok furnished by the record 
and on applying it to the statements on the 
record, we cannot but come to the conclusion 
that Ramchand and Chhoga are both indulg¬ 
ing in lies. 

19] Mr. Sethi next argued that the eye-wit¬ 
nesses would at least know the time of tho 
occurrence, and the time of the death of Dhanna 
and that if there was interval between the two 
and they were present, they would not allow 
him to bleed to death and apply such crude 
methods as were familiar to them for the pur¬ 
pose of stopping the continuous flow of blood 
which ultimately resulted in death. [After re¬ 
ferring to the evidence his Lordship conti¬ 
nued:! The learned couneel has tried to fix the 
time of the occurrence at somewhere near mid¬ 
night by reference to the post mortem report 
according to which the stomach of the deceased 
was in a healthy condition but contained parti- 
oles of semi-digested food. The learned counsel 
argutd from this that the deceased must have 
taken his food at about 8 O’clock and that it 
must have taken 9 to 4 bour9 for all the food 
to pa39 out of the stomach leaving behind only 
fatty foods which it takes longer to digest. 
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Mr. Mansharam on the contrary baa contended 
that the food must have been taken very late 
aa otherwise it would not have been in a state 
of semi-digestion at the time of the death. Here 
again, some assistance should have been taken 
from the medical expert if there wbb evidence 
as to when the deceased took hiB food and what 
he ate. It is a medico legal question and as 
stated in Modi’s Medical Jurisprudence, points 
to be noted in ascertaining the time of death are 
warmth or cooling of the body rigor mortis and 
several other factors. In addition to these, the 
time of death can be ascertained with some 
possibility from- the degree of digestion of the 
stomach contents and from condition of the 
bladder and intestines as regards their contents. 
The degree of digestion of the contents, how¬ 
ever, cannot always be relied upon in deter¬ 
mining the time of death, inasmuch as the 
power of digestibility may remain in abeyance 
for a long time, as mentioned by Modi, in states 
iof privation, shock and coma. Pood consisting 
of rice and dal has been found to remain in 
the stomach for about 40 hours without under¬ 
going digestion. Accordingly it would be futile 
to try to fix even the approximate time of the 
occurrence on the above data, when the witnes¬ 
ses themselves have failed to give us the re¬ 
quired information. We have dealt with this 
aspect of the case in detail as the learned 
counsel developed at some length his conten¬ 
tion that c msiderable delay had occurred in 
making the first information report. Since it 
is not possible to hold definitely at what time 
the offence was committed, it ie equally diffi¬ 
cult to say that delay had ocourred in making 
the first information report. 

[ 10 ] So far as the evidence of motive i3 
concerned, it is indeed weak but in the view 
taken by us, it is not at all necessary to deal 
with it. 

[ill For all the reasons mentioned above, 
we find it very difficult to uphold the convio. 
tion of the accused on the record as it stands. 
The result is that this appeal succeeds and is 
accepted and fcho convictions and sentences 
awarded to the accused set aside. The accused 
are hereby acquitted and shall be set at liberty 
forthwith. 

[ 12 ] Before parting with the case, we may 
peine out that in criminal cases since the ac¬ 
cused is presumed to be innocent till he is 
found to be guilty, statements of the prosecu¬ 
tion witneeses should be forthright, give comp¬ 
lete details without leaving gaps which may 
create doubts and should stand scrutiny in the 
light of checks available on the reoord or other¬ 
wise. The learned Sessions Judge in this case 
iook a highly superficial view and did not take 


the trouble of subjecting the sketchy oral evi¬ 
dence to various teBts He even committed an 
illegality in referring to the reoord of the Com¬ 
mitting Magistrate’s Court for the purpose of 
holding that the prosecution had withheld 
Amioband because he had become hoatile. The 
record of that Court is not evidence in the 
case and it was not open to the Sessions Court 
to draw any inferences or arrive at any con¬ 
clusions on its basis. 

[13) Another mistake committed by the 
learned Sessions Judge was that before P. w. 2 
Rajaram, a lad of 12 years of age, made his 
statement he simply cautioned him to tell the 
truth and thereafter without satisfying him¬ 
self, he proceeded, to record the statement. 
Under s H8, Evidence Act, it iB imperative 
that the Court should test the competency of a 
child witness before examining him. It should 
indeed test his intellectual capacity by putting 
a few simple and ordinary questions and also 
judge the competency of the witness during the 
course of his examination and say something to 
that effect after the statement is over so that 
the appellate Court may feel satisfied as to 
the capacity of the child to give evideme. 

[14] Bapna J —I agree. 

D.B-R' Appeal allowed . 

A. I. R. (38) 1931 Rajasthan 42 /C. N. 14.] 

(JAIPUR BENCH) 

Dave and Mehta JJ. 

Amarsingh Appellant v. State. 

Criminal Appeal No. 88 of 1950, D/- 10-10-1950, 

(a) Criminal trial -Evidence—Witness — Credi¬ 
bility-Discrepancies—Effect. 

It is not possible for every witness to remember all 
the details. Some differences and discrepancies in 
details are generally found even iD the oase of honest 
witnesses and unless the contradictions are material 
they need not necessarily be disbelieved. [Para 6) 

(b) Criminal trial — Evidence — Witnesses — 
Calling up of all witnesses —Whether necessary. 

It is not neoassary for the prosecution to examine 
every witness relating to a certain occurrence. Where 
their names are not concealed and the accused thinks 
that any of them can help him, ha can as well request 
the Court to summon them. [Para 7] 

(c) Penal Code (1860), Ss. 449,307,324-Intention 
of accused—Test—Firing of gun after house tres¬ 
pass — Etfect — Held, offence under S. 449 not 
committed. 

In every case the intention of the acoused should be 
jigged by taking into consideration all the olroam* 
stances of the case. Simply because a gun is fired, it is 
not necessary to infer that it was done with no other 
intention except that of committing murder. When a 
thief or a daooit is pursued for his arrest and when he 
turns round and fires at the pursuer it may be inferred 
that he intended either to murder him or to cause 
him injuries with the intention or knowledge given 
in Ss. 299 and 300. Penal Code: 

Held in the circumstances of the case that It was 
proper to infer that the accused intended to cause only 
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that injury whloh he aotually did and no more and, 
therefore, he should be oonvioted with the offence 
tinder S. 324 and not 8. 307, Penal Code a»d, there¬ 
fore, his conviction under 8. 449, Penal Code, could 
not be maintained. [Para 10] 

Premnath Dutt - for Appellant ; Radhakishan 
Rastogi, Government Advocate —for the State. 

Dave J —This is an appeal by the acoused 
Amar Singh, who has been oonvioted by the 
Additional Sessions Judge, Nim Ka Thana, on 
19 6-1950 under Ss. 449 and 307, Penal Code and 
sentenced to seven years’ rigorous imprisonment 
and a fine of Rs. 250 or six months simple 
imprisonment in default of its payment on eaoh 
count. Both sentences have been ordered to 
run concurrently. 

[2) The facts of this case are that on 20-9-1919 
at about 6 P. M. one Gopal SiDgh Rajput, resi¬ 
dent of Bagoli village, lodged a report at the 
police station, Torawati. It was alleged that the 
acoused, who was an absconder and an associate 
of dacoits, had made a criminal trespass in 
their house (Raola) at about 3 P. M. that day 
armed with a gun. It was further alleged that 
the accused was labouring un er a suspicion 
that the informant and other oooupants of that 
house had given shelter to his aunt and con¬ 
cealed her in their house and, therefore, he told 
them that she should be brought out. An effort 
was made to convince the acoused that his aunt 
was not present iD that house but the acoused 
abused them and fired a gunshot at Indarsingh, 
who was injured. It was also reported that the 
acoused was overpowered by them, his gun was 
seized and he was closed inside a room in that 
house. On this information the police reaohed 
the scene of occurrence the same day, arrested 
the accused and seized the gun and cartridges 
which were produced by Indar Singh, The 
acoused has admitted in the trial Court that he 
was arrested by the police in the said house but 
he denied having committed any offence. It was 
pleaded by him that the complainant bad laid a 
trap for him and got him arrested on a false 
accusation. According to him he was placing 
cards in his house when one Kalyan Singh 
came to him and told him that he should 
acoompany him and receive his share of profits 
of Ragbunathpura village, so he went with him 
to that bouse and as soon as he reached there 
he was caught end closed inside a room The 
trial Court did not believe the story given out 
by the acoused and convicted and sentenced 
him as mentioned above. 

[3] The learned advooate for the appellant 
has contended that the only evi ence against the 
appellant is that of Gopalsiogh, Ama singh and 
Indarsingh. who belong to the same group of 
complainants, that their statements are full of 
discrepancies and contradictions and the prose¬ 


cution evidence is neither sufficient nor reliable 
enough for maintaining his conviction. 

[4] I have carefully gone through the whole 
record of this case and it cannot certainly be 
denied that the police investigation in this case • 
is rather poor but there is little reason to doubt 
the truth of the prosecution story. The discre¬ 
pancies or contradictions pointed out by the 
learned advocate are such as are usually found 
in most of the cases and they do not necessarily 
show that Gopalsingh. Amarsingh and Inder- 
singh are not trustworthy witnesses. All the 
three of them have deposed' that they were 
present in the ho ise when the accused entered 
into it armed with a gun. He told them that 
his aunt was concealed in the house and she 
should be brought out They tried to convince 
him that she was not there but he kept on abus¬ 
ing them and went over one of the roofs of the 
house. These persons also followed him there 
and tried to pur-made him that he should leave 
the premises but instead of being pacified he 
shot his gun at Indar S ngh who received 
injuries on both of his legs between his knee 
and ankle. 

[6J It is pointed out by the appellant’s ad¬ 
vocate that according to the witness Gopal 
Singh all the three persons had reached the 
roof by different stair cases while according to 
Indarsingh they went there by the name stair¬ 
case and this is a serious contradiction To my 
mind this bscrepancy is not material because 
p. w 4 Amarsingh_ ha9 corroborated Indar 
Singh by saymg that they had gone by the same 
staircase. It further appears from the state¬ 
ments of these witnesses that they did not reach 
the roof at one and the s-me time and they 
have deposed thi* faot only on the basis of im¬ 
pressions lef f . »n their mind It is ngain pointed 
out that according to Amarsingh the accused 
was standing in the middle of the door while 
Indarsing'i says that he was 12 or 15 paces from 
that door. In the first place Indarsingh also 
sav9 that t'>e accused was in the centre of the 
door but t-ven if it he takea that there is some 
discrepancy it is not p issible for every witness 
to remember all the de ails. Some differences 
and discrepancies in details are geneially found 
even in the oa-^e of h me-t witnesses and unless 
the contradictions are miterial they need 
not necessarily be disbelieved In the present 
case it is established beyond doubt that Indar- 
singh oid receive mju ie9 by gua fire shortly 
before the repo-t was 1 nig d in the police. 

[6J Dr Par man and, who was examined in 
the committing Magistrate s Court and whose 
statement. Ex. P-7 nag been brought on the 
record of the trial Court has verified the truth 
of his injury reports, Exs. Pi and P2. Exhibit Pi 
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relates to Indarsingh’s injury and P -2 to 
Gopalsingh’s injury. He stated that he had 
found multiple bruises 1 /I 6' 7 x 1 / 16 " on the 
post surface of both legs of Indarsingh and in 
% his opinion they were caused by scattered 
masses of lead shots of a gun. He has been 
cross-examined by the accused and he has defi¬ 
nitely stated that they could not be self-inflicted 
injuries. It has been argued by the appellant’s 
advocate that injuries on Indar Singh’s legs 
were caused on the back side while they should 
have been ordinarily caused on the front side if 
the aocused had fired when Indar Singh was 
facing him. The reason why Indarsingh got 
injuries on the baok side has been explained by 
himself in his statement where he says that 
when the accused aimed his gun at him 
he had turned round and therefore he wa 3 
hit on the back side. This is not an unreason¬ 
able explanation, because it was not unnatural 
for him to avoid the aim of the accused so far 
as he could. The fact that the injuries were 
found on the back of his legs show that they 
could not be self-inflicted in any case. If these 
injuries were caused by some person other than 
the accused, I see no reason why Indarsingh, 
AmarsiDgh and Gopalsingh would have left 
that person and shifted the blame on to the 
accused. The accused himself does not say that 
there was any enmity between him and these 
persons If, on the other hand, his own story 
were to be believed, it goes to show that he ex¬ 
pected to get a share of produce from these 
persons and he was not enter.aining any sus¬ 
picion of foul play against them. 

[ 7 ] The appellants advocate has argued that 
the prosecut on has not tried to examine any 
independent witness although their presence was 
mentioned by the above mentioned three per¬ 
sona. It would have certainly added greater 
strength to the. prosecution case if some one of 
these persons were also examined but the mere 
fact that they were not produced by the prose- . 
oution does nob raise a presumption that they 
would have deposed against the prosecution 
story if they were called. It is not necessary for 
the prosecution to examine every witness relat¬ 
ing to a certain occurrence. Their name 3 were 
not concealed and if the accused thought that 
any of them could help him he could as well 
request the Court to summon them. 

[8] The acoused had called three witnesses in 
his defence to support his story but they were 
disbelieved by the trial Court and it has given 
detailed reasons for not relying upon their evi¬ 
dence The appellant’s learned advocate him- 
self has not placed any stress on that evidence 
and, therefore, it is not necessary to discuss it 
here. 
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[9] So far as the occurrence goes, there is no 
reason to doubt that the*accused entered the 
complainant’s house armed with a gun and also 
caused injuries to Indarsingh, by firing his gun 
at him. 

[ 10 ] The real point for consideration to my 
mind is as to what offence ha9 been committed 
by the appellant. The learned Additional 
Sessions Judge has convicted him under 8. 449, 
Penal Code on the assumption that he made the 
criminal trespass in order to commit an offence 
punishable with death. In his opinion the very 
firing of the gun by the appellant amounted to 
an offence of attempt to murder punishable 
under S. 307. Penal Code. The learned Govern¬ 
ment Advocate is also of the eame view and in 
support of it he has referred to Sudhindra v. 
Emperor , a. 1 . R. ( 20 ) 1933 oal. 354 : (34 or. L. J. 
611), Emperor v. Munski, A. I. R. (23) 1933 
Oudb 294 : (37 Or. L. J. 787) and Parcho Kewal 
Bam v. Emperor , a. I. a. (31) 1944 Sind 83 : 
(46 or. Xi. J 598 p. B.). I think these cases can 
be easily distinguished from the present one. 
In the first case the accused were being pursued 
by the complainant and a police constable and 
in order to avoid their apprehension they had 
turned round and fired at them. In the second 
case also the accused who were wanted in a 
case of daooity had fired his pistol in the direc¬ 
tion of the police party to avoid his persuit 
though it did not hurt any one. Similarly, in 
the last case the acoused had fired when he was 
being pursued as a theif. When a thief or a> 
dacoit is pursued for hie arrest and when hel 
turns round and fires at the pursuer it may bel 
inferred that he intended either to murder him/ 
or to cause him injuries with the intention or/ 
knowledge given in Bs. 299 and 300, Penal Code.| 
But the same intention cannot be inferred in a 
case like the present one. In every case the 
intention of the accused should be judged by 
taking into consideration all the circumstances 
of tha case. 8imply because a gun is fired, it is 
not necessary to infer that it wag done with 
no other intention except that of committing 
murder. It is clear in the present oase from the 
evidence of Indarsingh, Amarsingh and Gopal. 
singh that the accused was only at a distance 
of about 10 or 12 paces from Indarsingh. It is 
also clear that he had no previous enmity and 
he had not come with the mere intention of 
killing or injuring any one of them. All that he 
wanted wag that they should turn out his aunt 

if she was concealed by them. For that purpose 
he certainly wanted to overawe them by show 
of his arms. When the-e persons pursuaded 
him to go out of the house he was not satisfied 
that his aunt was not concealed by them and it 
appears that since he got infuriated by their 
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persietent demands to olear out of their house, 
he fired his gun. The cartridges produced by 
the prosecution itself Bhow that the accused had 
bullets also in his po^se^sion, still he used only 
one cartridge with small shots. It seems that he 
had knowingly ficed the gun pointing it down¬ 
wards only towards the legs of Indarsing to 
cause him minor injuries. The medical report 
shows that he received only bruises although 
the gun was fired from a very short distance. If 
the accused had any intention of killing Indar- 
singh or to cause him such grievous injuries as 
were sufficient or likely to cause his death, then 
it was not difficult for him to hit him on the 
upper part of his body. Under the circums¬ 
tances, it seems proper to infer that he intended 
to cause only that injury which he actually did 
and no more and, therefore, he should be con¬ 
victed with the offenoe under S. 324 and not 
9. 807, Penal Code. The offence under S. 324 is 
not punishable with transportation for life and, 
therefore, his conviction under 8. 449, Penal 
Code &Uo cannot be maintained. It is no doubt 
proved that he had made a house trespass having 
made preparation for causing hurt or assault 
and therefore he is guilty of the offenoe under 
■S 452, Penal Code. Although he has not been 
charged under this section, it being a minor 
offence as compared to that under S. 449 he can 
be convicted of that aeotion by virtue of S. 238, 
Criminal P. 0. Since the acoused is found guilty 
of less serious offence his sentence also deserves 
to be reduped. 

till The appeal is, therefore, partly allowed 
and the conviction of the accused is altered 
from the offences under sa. 807 and 449 to those 
under Ss. 324 and 452, Penal Code respectively 
and he is sentenced to suffer three years’ rigorous 
imprisonment and a fine of Rs. loo on eaoh 
count. In default of the payment of fine he will 
undergo further rigorous imprisonment for three 
months each. The substantive sentences of im¬ 
prisonment will run concurrently. 

[12] Mehta J. — I agree. 

D.R.R. Appeal partly allowed. 

A. I. R. (38) 1931 Rajasthan 45 [C. N. 15 .] 

(JAIPUR BENCH) 

Ranawat J. 

Eeshri Prasad — Applicant v. Bodhraj _ 

Respondent. 

Case No. 184 of 2006, D/- 3-10 1950. 

(a) Civil P. C. (1908), S. 115 — Subordinate Court 
— District Judge hearing election petition under 
U. P. Municipalities Act—If Court. 

A D strict Judge hearing an eleotion petition under 

S. 22 ( 1 |, U. P. Municipalities Aot (1916) (as adapted 
lo Rajasthan), is a person aoting as a persona dosignata 
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and not a civil Court subordinate to the High Court 
within the meaning of S 115. [Para 4] 

Anno. C. P. C., S. 115. N. 6. 

(b) General Clauses Act (1897). Ss. 6 (e), 24 — 
Repeal of Jhalawar State Municipal Rules —Election 
proceeding pending beiore First Class Magistrate 
transferred to District Judge who was invested 
with jurisdiction to deal with such matters alter 
repeal — First Class Magistrate if continues to 
exercise jurisdiction in the matter— Municipalities 
— U. P. Municipalities Act (II [2] of 1916) (as 
adapted to Rajasthan), S. 22. 

Where the First Class Magistrate, Jhalawar, before 
whom certain municipal eleotion proceedings were 
pending at the time the Jhalwar Scate Municipal Rules 
were repealed, transferred them >to the District Judge 
who was invested with the jurisdiction to deal with such 
matters under the U. P. Municipalities Act, which waa 
applied to Rajasthan by the repealing Ordinance, the 
First Class Magistrate does not continue to enjoy the 
jurisdiction to deal with the case in question even after 
the passing of the new Ordinance and it cannot be said 
that the District Judge has no jurisdiction to deal with 
the matter. [Para 6] 

Anno. Gen. Clauses Act, 8. 6, N 5; 8. 24, N. 1. 

B. P. Agarwal — for Applicant ; Q. C. Kasliwal— 
for Respondent. 

Order.—Under the Jhalawar Municipal Elec¬ 
tion Rules dated 29-3 1943, an election was held 
at Bhawani Mandi on 3-9-1948, of the members 
of the Municipal Committee of Bhawani Mandi 
and Bodhraj and Tribhawan Dayal were dec¬ 
lared elected by the Returning Officer the same 
day. Keshari Prasad, Asabhai and Keshrimal 
who were unsuccessful at the election filed their 
objections under R. 1 5, Jhalawar Municipal 
Election Rules in the Court of the First Class 
Magistrate, Bhawanimandi on 10-9 1948 . The 
First Claes Magistrate, Bhawanimandi, held cer¬ 
tain enquiries into the matter. In the meantime 
on 1G-2-1949, the United State of Rajasthan 
passed an Ordinance repealing the Jhalawar 
State Municipal Election Rules of 29 - 3 - 1943 , and 
applying the U. P. Muni -ipal Act of 19)6 as 
amended up to U. P. Act i [l] of 1946 with cer¬ 
tain modifications to the territories of the 
Rajasthan State. ' 

[2] Under the Jhalawar State Municipal 
Rules, petitions relating to objections against 
eleoticns were to be heard and decided by the 
First Class Magistrate having jurisdiction at the 
place. But under the new Ordinance suoh peti¬ 
tions were- cognisable by the District Judge 
having jurisdiction in the place. The Magistrate 
First Class, Bhawanimandi, before whom the 
aforesaid application of Keshri Prasad and others 
was pending, transferred the case to the District 
Judge, Jhalawar, on 19 7-1949. The Distriot 
Judge having heard the parties made an orde* 
on 10J0-1949 directing the petitioners to put 
their pleadings in proper form before 26 - 10 - 1949 , 
This period was further extended by three days 
and on 29-10-1949, when the petitioners failed to 
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comply^with the directions given by the District 
Judge, he dismissed the petition. The peti¬ 
tioners have filed this revision petition under 
8. 115, Civil P. C., against the order of the Dis¬ 
trict Judge, dated 10-10-1949, by which the 
petitioners were directed to put their pleadings 
in proper form. 

[3] A preliminary objection was raised by the 
counsel on the opposite side that no revision 
under S. 115 lay against an order of the District 
Judge acting under the provisions of the Muni¬ 
cipal Act as a persona designata. 

[ 4 ] Section 22, sub-cl. (l), U. P. Municipalities 
Act, 1916, as adapted to Rajasthan runs as 
follows: 

“An election petition shall be heard by the District 
Judge within whose jurisdiction the Municipality con¬ 
cerned is situated, unless some other person or tribunal 
has been appointed by rule in this behalf, and at a 
place in the district within which such Municipality 
is situated ” 

It may be pointed out that a District Judge, 
acting under the provisions of S. 22, Muni¬ 
cipalities Aot, is not a civil Court subordinate 
to the High Cmrb within the meaning of S. 115, 
Civil P. C., but it is an authority created under 
the Municipalities Aot. The mere fact that the 
person designated under S. 22 happens to be the 
Distriot Judge does not in any way make his 
position different. In Masoon Ali Khan v. Ali 
Ahmed Khan , A. I. R. (20) 1933 all. 764 : (55 
ALL. 1008) Mukerji and Bennet JJ. held that: 

‘‘A District Judge hearing an election patilion is not 
a civil Court but a persona designata, even though he 
has the powers and privileges of a civil 
hence he is not under the superintendence of the High 
Court under S. 107, Government of India Aot. 

Similarly in Keshav Ramchandra v. Municipal 

Borough , Jalgaon, A. I. R_- (33) 1946 Bom - 64 : 
(I. L. B. (1946) Bom. 143), it was held that a 

Judge acting under S. 15, Municipal Boroughs 
Act is not a Court, but a persona designata , and 
the High Court has, therefore, no jurisdiction to 
revise his order under S. 115, Civil P. C. or 
to correct any mistake committed by him whe¬ 
ther he exercises jurisdiction not vested in him, 
or fails to exercise jurisdiction vested in him, 
or acts with material irregularity in the exercise 
of his jurisdiction. In Sholapur Municipality 
v. Tulja Ram Rnshnasa, A. 1 . B. ( 18 ) 1931 
Bom. 582: (55 Bom. 614), a Division Bench of 
the Bombay High Court held that where a 
Judge or a Presiding Officer of a Court as disting¬ 
uished from the Court itself, directed to perform 
any function of an authority created by a 
statute, such Judge may be considered as a 
persona designata and not a Court, but where 
a civil Court subordinate to the High Court, as 
constituted, has authority to decide the rights 
between the parties and is direoted to perform 
judicial functions, it is difficult to hold that such 
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a Court is a persona designata and not a Court 
subordinate to the High Court. This was a case- 
of a Court adjudicating iD the matter of com¬ 
pensation under the Land Acquisition Aot. Tbe. 
position of a Court under the Land Acquisition 
Act is different from the one under 8. 22 , Muni¬ 
cipalities Act. Under s. 22, an authority baa- 
been designated by the Aot to deal with certain 
matters regarding election and it cannot be- 
said that the authority bo constituted is a sub¬ 
ordinate Court within the meaning of S. 115, 
Civil P. C. The counsel for the petitioner baa 
put bis reliance on tbe authority of a case repor¬ 
ted in Vensimal Tarachand v. Karachi District 
Local Board , a. 1 . r. (36) 1948 Sind 116: ( 1 . L. 
R. (1947) Kar. 117), wherein it has been held that 
where a Judge of the Karachi Small Causa 
Court, as a persona designata under S. 17, City 
of Karaohi Municipal Aot, aots without jurisdic¬ 
tion, he ceases to act as a persona designata and » 
becomes a Court subordinate to the Chief Court 
under s. 115, Civil P. C., and the Chief Court 
has power to revise his orders. 

[6] It has been argued that the First Class 
Magistrate at Jhalawar continued to have the 
jurisoiction to deal with the petition of Kesbri- 
Prasad aDd others even after 16-2-1949, when- 
the new Municipal Ordinance was enacted, by 
virtue of S3. 6 (e) and 24, General Clauses Act, 
and that the District Judge, Jhalawar, had no 
jurisdiction to deal with this case. It is claimed 
that since the District Judge had no jurisdiction,, 
he cannot be treated as a persona designata , 
but the action taken by him in this matter is 
to be regarded as that of a Court subordinate to 
the High Court. 

[6] Section 6 (e), General Clauses Aot pro¬ 
vides that where an Aot repeals any enactment, 
then unless a different intention appears, tbe 
repeal shall not affect an investigation, legal 
proceeding or remedy in respeot of any such 
right, privilege, obligation, liability, penalty, 
forfeiture or punishment as aforesaid. The legal 
proceedings that were pending in the Court of the 
First Class Magistrate, JhaLwar, at tbe time the 
Jhalawar State Municipal Rules were repealed, 
did not becomejinvalidated because of tbe repeal 
of the Municipal Rules but this would, however, 
not continue the jurisdiction of the First Class 
Magistrate. Jhalawar, when by the new Aot s 
different authority was constituted in his place. 
The Distriot Judge was under the new Act 
given the jurisdiction to deal with such matters. 

It was, therefore, not contrary to the provisions 
of the uew Act that the First Class Magistrate 
transferred the proceedings which were pending 
before him to the Court’of the District Julg® 
who, under the new Act, was invested with such 
jurisdiction. Seotion 24, General Clauses Act 
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relates to the matter of the continuance of order 
and appointments under enactments repealed 
and re-enaoted. The appointment of the First 
Glass Magistrate under the old Jhalawar State 
Municipal Rules would have continued under 
the provisions of S. 24, General Clauses Act, had 
it not been provided by the new Act that such 
jurisdiction shall be exeroised by the District 
Judge. The argument of the learned oounsel for 
the petitioner therefore does not appear to be 
sound that the First Class Magistrate continued 
to enjoy the jurisdiction to deal with this caBe 
even after the passing of the new Municipal 
Ordinance. It cannot be said that the District 
Judge, Jhalawar, had no jurisdiction to deal with 
this matter The question, therefore, does not 
arise of exceeding the jurisdiction, and it is not 
necessary to consider the correctness of the 
authority cf the deoision in Vensimal Tara- 
chand v. Karachi District Local Board , a I. R. 
(36) 1948 Sind 116: (l. L. R. (1947) Kar. 117). 

[7] The Di9triot Judge, Jhalawar, was a per - 
sona designata under S. 22, U. P. Municipali¬ 
ties Act, 1916, as applied to the United State of 
former Rajasthan, and his aotion in dealing 
with election petitions cannot be revised under 
S. 116, Civil 0 P. 

[8] This application, therefore, is not main¬ 
tainable and is dismissed with costs. 

V.B.B. Application dismissed. 


A. I. R. (38) 1951 Rajasthan 47 [C. N, 16.] 

Bapna J. 


Magraj and others — Plaintiffs—Petitioners 
v. Harnarain and others — Defendants — 
Respondents. 


Civil Rpvn. No 2 of 1950, D/- 28-7-1950. 

Civil P. C. (1908), O. 41, Rr. 17 and 19 _ Notice 
of hearing not served on appellant — Dismissal of 
appeal for default - Restoration _ Limitation Act 
(1908), Art. 168. 


Where the appellant had no notice of the date o 
hearing, the dismissal of the appeal for default is no 
an order passed under O 41. R. 17 and, therefore, the 
provision . f 0. 41, R. 19 or Art. 168, L-rmtation Act 
does not come into play, and the restoration of the 
appeal oan be done in exercise of the powers undei 
8. 151 of the Code. [Para 41 

Anno. C. P. C , S. 161, N. 2 ; O. 41, R. 17, N i 0 
Lim. Act, Art. 168, N. 2, 3. 

Rajnarasn — for Petitioners-, Kishanlal—for Res 
pondents. 1 and 2 . 


Order. — This is a revision by the plaintiffs 
in a suit for redemption. The plaintiffs, Vya^ 
Magraj and others, sued Harnarayan and Jai- 
narayan for redemption of certain house pro¬ 
perty situated at Jodhpur alleged to have been 
mortgaged in 8t. 1923 for Rs. 200 /- (Bijaiel^hi). 
The defendants denied the right of redemption 
claimed by the plaintiffs, pleaded lack of juris¬ 


diction in the Court and olaimed Rs. 1226/- as 
coat of improvements. The trial Court, after 
inquiry, passed a preliminary decree for redemp¬ 
tion on payment of the mortgage amount plus 
Rs. 1226/- spent on improvements. The plaintiffs 
filed an appeal urging that they were not liable 
for the 008 1 of improvements. The defendants 
also filed an appeal urging that the lower Court 
had no jurisdiction and that the plaintiffs were 
not entitled to any relief. The appellate Court 
accepted the appeal of the defendants and 
directed return of plaint to be presented to a 
Court having jurisdiction. The appeal by the 
plaintiffs automatically failed. The plaintiff's filed 
a second appeaL to the High Court and their ap¬ 
peal was accepted and directions were issued to 
the first appellate Court to r^hfar the appeals 
and to makn certain inquiries. The appeal by 
the plaintiffs and the defendants were registered 
agaio for hearing and the first appellate Court 
directed issue of notice to the parties. The plain¬ 
tiffs* appeal is still pending. In regard to tho 
appeal by the defendants, it was dismissed for 
default on 20-11-1947. 

[ 2 J Harnarayan filed a petition for restoration 
of the appeal on 3-12-1947 but it was dismissed 
for default. He filed another application for 
restoration of his earlier application for restora- 
tion of the appeal on 4-8-1948. 

[3] Jainarayan filed a petition for restoration 
of appeal on 8-3-1949. Both these petitions were- 
opposed by the plaintiffs but the learned Civil 
Judge at Jodhpur restored the appeal having 
accepted the petitions filed by Harnarayan and 
Jainarayan. The plaintiffs have filed this revi¬ 
sion against the aforesaid order of the Civil 
Judge dated 23 8 1949. During the course of 
arguments it appeared that it would be proper 
to hear arguments in respect of the petition for 
Jainarayan first. 

[ 4 ] It was contended by the counsel for the 
petitioner that under Art. 168, Limitation Act, 
the period prescribed for filing a petition for 
restoration of an appeal dismissed for default 
was thirty days from the date of the order of dis¬ 
missal and the petition filed by Jainara\an being 
much later than the above period was not enter- 
tainable. On behalf of tho opposite party, it was 
contended that the notice of hearing of appeal 
issued by the first appellate Court after remand 
was not served on Jainarayan and, therefore 
the dismissal without intimating the appellants 
of the date of hearing was contrary to law and 
that in such a case the provisions of Art. 166 
were not applicable. Reliance wa^ placed on Md. 
Ali v. G. G. in Council, a. I. r. (36) 1949 ALL 
36 (1949 A. w. R. H. C. 310), Anandi Prasad v. 
Jhamman Lai, A. I. R. ( 37 ) 1950 Ajmer 6 and 
Atamahomed v. Shankar Das, a. i f r. (u), 
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1924 Lah. 279: (69 I O. 618). It was urged for the 
petitioners that according to a passage in the 
commentary on O. 41, R. 17, Civil P. C., by 
Chifcaley, it is the duty of the parties to ascertain 
tbe date of hearing of the appeal on remand by 
a superior Court. It, however, appears from the 
observations in Sheikh Baldar v. Sheik Imam , 
A. I. R. (12) 1925 Nag. 81: (76 I. 0. 46) that these 
observations are with reference to the practice 
prevailing in the Nagpur Courts. In the present 
case, notices were directed to be issued to the 
parties on receipt of files from the High Court 
and on the date of' bearing prior to 20-11-1947, 
notices were, as a matter of fact, issued for the 
information of Jainarayan to appear on 20-11- 
1947 which was the date fixed for hearing. One 
oopy of notices were directed to be issued through 
the Head of Department where Jainarayan was 
serving and the other was directed to be served by 
post. On 20 th November, the Court does not seem 
to have taken into consideration whether the 
notioes on Jainarayan had been served but pro¬ 
ceeded to dismiss the appeal for default by 
observing that Harnarayan was absent in spite 
of notice. Actually the notice were not served. 
Jainarayan had thus nob received any notice 
of the date of hearing and, therefore, there was 
sufficient reason for his non-appearance on that 
date. The learned counsel for the petitioners 
relied on Firm Anant Bam Mangat Ram v. 
Firm Ram Sarup, a i.r. (24) 1937 oudb 426: (13 
Luck. 425) where it has been held that Art. 168, 
Limitation Act, will apply even in oases where 
the appellant bad no notioe of the date of dis¬ 
missal of his appeal. The said authority is silent 
as to whether in that particular case the notice 
of date of hearing bod been served on the ap. 
pellant and is clearly distinguishable. It has been 
held in Md. Ali v. G. G. in Council , a. i. R. 
(36) 1949 ALL 36 :( 1948 A. W. R. H. C. 310), that 
where the appellant had no notice of the date of 
hearing, the dismissal of the appeal is not an 
order passed under o. 41, R. 17 and, therefore, 
the provision of O. 41, R. 19 or Art. 168, Limita¬ 
tion Act, did not come into play, and the restora¬ 
tion of the appeal could be done in exercise of 
the powetB under 8. 151 of the Code. With great 
respect, I agree with that opinion. The dismissal 
having been made under an error, it should be 
open to the Court to rectify that error on peti¬ 
tion being made in that behalf. The petition for 
Jainarayan was thus rightly acoepted by the 
lower Court and the restoration of the appeal 

was also rightly made. 

[6] As Jainarayan holds joint rights with 
Harnarayan, the entire case can and should be 
re-opened and it would nob be of any help to 
the plaintiffs if Harnarayan doeB not remain a 
party to the appeal. In the circumstances, the 


order of restoration in favour of Jainarayan will 
operate in favour of-Harnarayan as well. 

[6] It is not necessary to deal with the order 
of the lower Court accepting Harnarayan's 
petition for restoration as well. This petition for 
revision is, therefore, dismissed with costs. 

V.B.B, Petition dismissed, 

A. I. R. (38) 1981 Rajasthan 48 [0. N. 17.] 

(JAIPUR BENCH) 

Sharma J. 

Nand Kishore and others — Applicants v. 
Gauri Lai — Opposite Party. 

Civil Revn. No. 65 of 1950, D/- 29-9-1950. 

Civil P. C. (1908), S. 115, O. 26, R. 1 — Commis¬ 
sion for examination of witness —Person named as 
witness long since dead — Pra>er for time to 
examine other person refused—Revision. 

Where a oommiesion for examiration of witness, is 
iesued, but when the commissioner prooeeds to examine 
the witness it is found that the name or designation of 
the person to be examined ifl not dearly given or the 
name of the dead person is given and tbe applicant 
applies for time for examination of some other person 
it is within the discretion of the Court to grant time or 
not under euch circumstances and where the Court 
refuses to grant time the High Courts is not concerned 
whether the discretion is rightly or wrongly exercised. 
If the discretion is not rightly exercised the applicant 
has a remedy in appeal which may be filed against the 
decree which might be ultimately passed but in revi¬ 
sion an order cannot be set aside on the ground that 
the discretion was not rightly exeroised. [Para 4] 

Anno C. P C., S. 115, N 5; O 26, R. 1, N. 8. 

Jagan Prasad— for Applicants ; Jagdish Prasad — 
for Opposite Party. 

Order.—This is an application by the defen¬ 
dants to revise the order of the learned Munsif 
Alwar rejecting the defendants’ request to direct 
the commissioner at Dehradun to record the 
statement of one Ramkisbao Das of the firm Mi- 
tra8en Jagaanath at D-haradun and arises under 
the following circumstances. The defend an tsjgot> a 
commission issued for the production cf certain 
aocount books of the firm Mitrasen Jagannath at 
Dehradun. In the first instance they named 
Jagannath, proprietor of the firm, as witness who 
was to be examined and produce the account 
books of the firm. Subsequently, however, they 
omitted the name of any person and wanted a 
commission to be issued only for the firm 
Mitrasen Jagannath. When, however, the Com¬ 
missioner proceeded to examine the witness, it 
was found that Jagannath had long since been 
dead. The defendants wanted to examine Ram 
Kishan in place of Jagannath. but the commis¬ 
sioner did not comply until he had received a 
direction from the Court issuing the commission. 
When the direction was sought, the learned 
Munsif rejected the request of the defendants 
saying that the proceedings of tbe commission 
had been pending for a very long time and il 
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for the defendants to have given the oorceot 1940 Pat. 437 ; (189 I. c. 468), too, the commis- 
game in the first instance. The defendants have sion was refused for the examination of a witness 
oome in revision against,this order. living more than 200 miles from the Court where 

Iftl It was argued by the learned oounsel for the suit wa9 pending. Jn the Ajmer case the 
the applicants that the learned Munsif failed to defendant got summons issued for the examina- 
exfiKKse jurisdiction whioh he had to issue the tion of a certain witness, but he died in the 
oommieeion for the examination of Ram Kishan meanwhile. The other witness was not available. 


Dsa under o. 26, R. 1, Civil P. 0., or at least he 
committed an illegality in not directing the 
Oommi8sioner to record the statement of the said 
wibleas. It was contended that the defendants 
bad not named any particular person to be 
examined on commission, but the firm Mitrasen 
Jagannath and therefore the Munsif should have 
ordered the recording of the statement of Ram 
Kiah&n Das, who was the proprietor of the firm, 
on commission. The rulings reported in Ghulam 
Mohammad v. Rasul Bibi, A. I. R. (18) 1931 
fc*h. 186 : (132 I. O. 579), Santram v. Ishwar. 
das, A. I. R (20) 1933 Lah. 638 : (146 I. 0. 329), 
M. Q. Sh^th & Co. v. Ramiza Bi . A. I. R. (25) 
1938 Mad. 646 : (178 I. C. 290), Mrs. Zohada 
Beqam Sahiba v. Messrs. Haji Dawood Ayed 
Firm , A. I. B. (27) 1940 pat. 437 : (189 I. O. 463) 
and Bhuralal v. Kasim , a.I.R. (37) 1950 Ajmer 
1 were referred to. 

13] In Ghulam Mohammad v. Rasul Bibi, 
A.I.R. (18) 1931 Lab. 135 : (132 I. O. 579) it was 
hold that o. 16, R. 1 renders it obligatory on a 
Court to iesue summons on an application made 
by either of the parties at any time after the 
institution of the suit. The Court cannot dis¬ 
regard the clear provisions of the Civil Proce¬ 
dure Code in this respeot even though the conduct 
of a party has been scandalous and reprehensible 
In not complying with the orders of the Court as 
to the payment of the process-fee and diet 
money. Revision was allowed against the order 
of bio lower Court refusing to issue summons to 
tba witness of the plaintiff in that oase. In 
Santram v. Ishwardas, a. I. R ( 20 ) 1933 Lah. 
ft38 (145 I. O. 389) an arbitrator was summoned 
®e a witness but the Court refused to summon 
him. It was held that the conduct of the Court 
in not summoning the arbitrator under the 
circumstances of the oase was not only a material 
irregularity but it was an illegality and so the 
order passed by the lower Court filing the award 
and passing a decree on its basis was improper, 
lot that case it would appear that the revision 
waa against tho order filing the award and that 
roviEion was allowed on the ground that the 
lower Court acted illegally in not summoning 
&e arbitrator. In the Madras case the lower 
Court refused to issue the commission for the 
examination of the witnesses residing outside 
British India, whom it oould not compel to appear 
before the Court. In Zohada Begum Sahiba v. 
Messrs. Haji Dawood Ayed Firm , A. i. R. (27) 
1351 Raj./7 A 8 


The lower Court abruptly closed the case and 
the defendant’s request to produce another attest¬ 
ing witness of the mortgage deed was turned 
down. The revision was aocepted on the ground 
that it was not within the power of the defendant 
to examine the witness who bad died and the 
witness who was not available. Therefore, the 
lower Court was wrong in abruptly closing the 
case. 

[4] It is clear from the perueal of the facts of 
all the said cases that they were quite different 
from the faots of the present case. I have no 
necessity to say in this revision whether the 
oiroumstances, under whioh the revision applica¬ 
tions were allowed in the cases referred to before 
me, warranted interference in revision or not. 
In some of the cases the Court refused to issue 
summons at all. In others the issue of the com¬ 
mission was altogether refused, although under 
the circumstances it should have been legally 
issued. In the present case, the lower Court has 
neither refused to issue summons to any witness 
of the applicants, nor refused to issue commis¬ 
sion. In fact, the commission was iseued, but on 
acoounfc of the faok that the name or the designa¬ 
tion of the person to be examined was not clearly 
given and the name of the person who was dead; 
was given, the learned Munsif refused to give 
any further time to the applicant. It was within' 
the discretion of the learned Munsif to give time 
or not under such oiroumstances. I am not 
concerned with the fact whether the discretion 
was rightly or wrongly exercised. Even if it was 
wrongly exercised, the action of the Munsif 
cannot be said to amount to failure to exercise 
jurisdiction vested in him or illegality or material 
irregularity in the exercise of his jurisdiction. If 
the discretion was not rightly exercised, the 
applicants might well have a remedy in appeal 
whioh might be filed against tho decree whioh 
might be ultimately pissed by the Munsif, but 
in revision an order cannot be set aside on the 
ground that the discretion was not rightly 
exercised. 

[5l In a recent ruling in N. S. Venkatagiri 
Iyengar v. Hindu Religious Endowment Board, 
Madras. A.I.R. (36) 1949 P.O. 166:(76 I.A.67), their 
Lordships hell that interference cannot be made 
in revision even though a subordinate Court 
makes gross and palpable errors in law. A revi¬ 
sion lies only when the conditions given in 
8. 116, Civil P. C., are satisfied. 
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[6] I do not find that any of the conditions 
in 8- 116, Civil P. C., are satisfied in this case. 

[7J The application for revision is dismissed, 
The costs shall be the costs in the cause. 

G.M.J . Application dismissed. 

A. I. R (38) 1951 Rajasthan 50 [0 . N 18.] 

Nawalkishore C. J. 

Laxminarayan and others — Appellants v. 
Ashkar Khan and others — Respondents. 

Second Appeal No. 78 ot 1949, D/-28-7 1950. 

Limitation Act (1908), S. 20—Debtor — Meaning 
of—Part payment of principal by legal representa¬ 
tive of debtor, if saves limitation. 

The word ‘debtor’ in Para. 2 of S. 20 (1) connotes 
not only the person who contracted the debt but also 
his son in his capacity as his legal representative, that 
ie, the person against whom the debt can be enforoed. 
Henoe, a payment of part of the principal by the latter 
would Eave limitation: A. I. R. (28) 1941 Mad. 6, Rel. 
on. [Para 2] 

Anno. Lim. Act, 8. 20, N. 13. 

Sohanlal — /or Ap-pellants; Chandmal — for Res¬ 
pondent 1. 

Judgment.— This is a second appeal by the 
plaintiff and the only question calling for deter- 
mination iB one of limitation. On pos Sud 14, 
St. 1983, Nathukhan, father of respondents 
Ashkar Khan and Zumardi Khan executed a 
bond in favour of the plaintiffs for Rs. 136 4 0, 
being the balance of previous account and agre¬ 
ed to pay interest on this amount at 15% per 
annum. On M’gsar Sud 5 St. 1989, Nathubhan 
gave Karbi worth Rs. 2 towards this debt and 
tbumb-marked the endorsement relating to it at 
the back of the bond. Nathu Khan died in 
St. 1969. On Migsar Sud 1, St. 1995, Ashkar Kban 
Re 1 and the endorsement relating to it was 
thumb-marked by him. After giving credit for 
the sum of Rs. 3 thus paid, the plaintiffs, Sukh- 
deo Shivbux instituted the present suit for the 
recovery of Re. 300 consisting of Rs. 1£6 14 0 on 
account of principal and Rs. 166 2 0 as interest 
against Ashkar Khan and Zumardi Kban, sons 
of the deceased Nathu Khan. Zumrdi Khan did 
not appear in the 9uit and, therefore, ex parte 
proceedings were taken against him. Ashkar 
Kban, in the first instance, pleaded ignorance of 
the bond and further stated that he was a minor 
at the time the payment of Re. 1 is alleged to 
have been made and that this would not save 
limitation, the suit being barred by time. Trial 
Court dismissed the suit as barred by time on 
the ground that at the time of the payment of 
Be. l Ashkar Khan was a minor. On appeal by 
the plaintiffs, the learned Sub-Judge did not go 
into the question relating to the minority of 
Ashkar Khan and adopted a wholly new line of 
argument while diemissing the appeal. He held 
that under S. 20, Limitation Act, payment by 
the person liable to pay the debt or his agent 


duly authorized alone extended the period oi 
limitation. In this particular case, the perooa. 
liable to pay the debt -was only Nathu Khan 
who was dead on the date of the alleged pay. 
ment and not Ashkar Khan who, not being th* 
contracting party, was not the person liable to 
pay the debt. He also held generally that a eon. 
is not a debtor for a debt incurred by his father 
and, therefore, the payment by the son will noV 
extend time. This is rather a startling proposi¬ 
tion and its correctness has been hotly contested 
by the learned counsel for the plaintiffs. It ie 
urged on behalf of the latter that the learned 
Sub.Judge has apparently adverted to the Ian- 
guage of Para. 1 of 8. 50, Limitation Act, where 
the words 4 a person liable to pay the debt'*' 
ooeur in connection with the payment of inte¬ 
rest on a debt as such and has not concentrated 
on para. 2 which relates to the payment of a. 
part of the principal of a debt by the debtor.. 
The learned counsel urgeB in essence that there 
was no legal support for the proposition that the 
person liable to pay the debt as mentioned in- 
Para. 1 of S. 20 is in any way different from 
the term debtor as it occurs in Para. 2 of that 
section. In the case of a debt which wa9 origin¬ 
ally contracted by the father, on the death of fcha 
latter, the son becomes substantially the debtor 
and is, therefore, “the person liable to pay the 
debt,” These words have not been r fc exactly incor¬ 
porated in para. 2 of the eection but that would 
not introduce a distinction between the terms 
used in the two paras. The learned counsel for the 
respondents has tried to support the finding of 

len.rnArl ’ finh. Judge bv Citing Lochhini- 


Narain v. Daya Shankar , 47 I. O. 655: (a. I. B. 
(5)1918 oudh 323) and Sukumari Gvptav* 
Dhirendra Nath, A. I. R. (28) 1941 cal. 643 
(197 I. C. 869). These cases, however, are distin¬ 
guishable from the facts of the present case. In 
Lachhmi Narain v. Daya Shankar , 47 I. O. 
655 : (a. I. b. (5) 1918 oudh 323), the father 
was alive and accordingly, the son oould by no 
means be said to be the debtor. If any payment 
is made by the son during the lifetime of the 
father, who alone has contracted the debt, since 
it is not a payment by the debtor, it cannot 
save limitation. Sukumari Gupta v. Dhirendra 
Nath, A. I. R. (28) 1941 cal. 643 : (197 1. C. 869) 
was a oase of a surety who merely guarantees 
the payment of the debt and thereby does not 
become the debtor himself. Accordingly, if ha 
makes the payment, he cannot save limitation. 
The authority which is in point and contains a 
discussion of this question is Thimmappa 
Chettiar v. Krishna Rao, A. I. R. (28) 1941 
Mad. 6 at p. 14: (195 I. O. 329) and the following, 
para may be cited from the judgment with. 


advantage: 
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“In regard to the payment of interest, it ia stated 
that the peraon by whom the payment should be made 
is the person liable to pay the debt; in the oase of part- 
payment of a prinoipal the person by whom the pay¬ 
ment should be made ia the debtor or his agent. The 
question is what i3 the interpretation to be plaoed upon 
the words “person liable to pay.” So far as the part 
payment of principal is concerned, the section specifi¬ 
cally says, “the debtor.” Literally construed, It would 
mean the person who ojntracted the debt. We do not 
think that the Legislature intended by the use of the 
word “debtor” to have that restricted interpretation. It 
would seem to us that the word “debtor” was intended 
to connote not only the person who contracted the debt 
but his legal representative and in the oase of a debt 
charged on land the person who derived title from 
him; in short the person who can be rendered liable 
for the debt by the creditor, that is, the person against 
whom the debt can be enforced. That is, the liability 
need not be personal in the sense of being liable to 
be arrested; it may be proprietary; that is, liability 
arising from the possession of property; Cf. Askaram 
Sowkar v. Venkataswami Naidu, 44 Mad. 544 : 
(A.I.R (8) 1921 Mad. 102). Parthasarathu Iyenger v. 
Ekambara Mudaliar, (1938) 1 M. L. J. 624 : (A. I. R. 
(25) 1938 Mad. 579). We do not think that the 
Legislature intended to draw a distinction between the 
payment of interest and the payment of prinoipal in 
saving limitation.” 

[2] I respectfully agree with the view taken 
in this judgment and hold that the word “detor” 
oonnotes not only the psrson who contracted 
the debt but also his son in his capacity as his 
legal representative and, therefore, is liable to 
pay the debt, that is, the person against whom 
the debt can be enforced. Accordingly, the view 
taken by the learned Sub Judge is not correct 
in law and if Ashkar Khan was a major at the 
time the payment of Re. 1 was made, the suit 
must be held to be within time. The only ques¬ 
tion, therefore, which now remains is whether 
Ashkar Khan was a major at the time of the 
payment. On this point the learned Sub-Judge 
has not arrived at any conclusion. There are 
other issues also cn whioh the judgment of the 
learned Sub Judge is silent, and it is incumbent 
that he should give his finding on them as well 
while disposing of the appeal. I accordingly 
accept this appeal, set aside the decree passed 
by the Sub-Judge and send the case back to 
him for freBh decision in the light of the above 
observations. Costs will abide the result. 

E.S. Case remanded. 


A. I. F. (38) 1951 Rajasthan 51 [C. N. 19 .] 

(JODHPUR BENCH) 

Nawalkishore C. J. and Bhardwaj J. 

Ear tar am— Petitioner v. General Manager, 
Rajasthan Railway — Respondent. 

Misc. Petn No. 14 of 1950, D/- 25-10-1950. ' 

Constitution of India, Att. 226—Certiorari—Writ 
of—Scope of —High Court’s limits of interference 
— Conclusions and findings of tribunal, if can be 
interfered with. 


The scope of a petition for a writ of certiorari ia 
limited and the High Court cannot bo treated aa a 
Court of appeal and called upon to determine whether 
the finding of the tribunal had been correctly arrived 
at. If the tribunal haa exercised the discretion entrust¬ 
ed to it bona fide, not influenced by extraneous or 
irrelevant considerations and not arbitrarily or ille¬ 
gally, the Courts cannot interfere; but they have 
power to prevent the intentional usurpation or mis¬ 
taken assumption of a jurisdiction beyond that given 
to the tribunal by law, and also the refusal of their 
true jurisdiction by tbe adoption of extraneous con¬ 
siderations in arriving at tbeir conclusion or deciding 
a point other than that brought before them. A writ 
of certiorari is a corrective remedy used for re-exami¬ 
nation of some action of an inferior tribunal. If tho 
decision of a tribunal Is wrong, it does not become 
without jurisdiction and unless there i3 some manifest 
defect of jurisdiction, the Court will not quash it. 
Even if the conclusion is erroneous, the tribunal has 
jurisdiction to make tho order and there is no room 
for interference by certiorari. There is thu9 a great 
difference that exists between the findings of a 
Court of law and those of a domestio tribunal like an 
Enquiry Committee inquiring into the conduct of a 
railway servant. A domestio tribunal is in general a 
tribunal composed of laymen, and having no power to 
administer oath is not bound by the rules of evidence, 
and is in fact ignorant of them. The decision of such 
a tribunal therefore cannot be attacked On the grounds 
on which the deoision of a Court of justice can be. All 
that is required is that there must be due enquiry and 
the person proceeded against must have bad notice of 
the proceedings and an opportunity cf being heard. 

[Paras 4 and 5] 

(b) Railways Act (1890), S. 47 (e) —Rules under 
Mewar State Railway Establishment Rules, Ap¬ 
pendix XI—List of what constitutes misconduct 
is not exhaustive but illustrative [Para 3] 

Anno. Railways Act, S. 47. N. 1. 

U. M. Trivedi — for Petitioner; Thanchand and 
Kastoormal—for Respondent. 

Nawalkishore C. J —This is a petition by 
Kartaram under Art. 226 of the Constitution of 
India for the issue of a writ of certiorari. 

[ 2 ] The petitioner was employed as Head 
Clerk in the Audit Department of the Rajasthan 
Railway at Udaipur since 6.11-1944. Previous to 
this, he was serving in the Bikaner Railway 
and as stated in the petition, possibly had un¬ 
blemished career, but it was conceded that it 
cannot influence a decision of the que=tion 
whether dismissal of the petitioner by the Mana¬ 
ger of the Rajasthan Railway, Udaipur, on G-6- 
1950 was justified, and therefore we will not 
refer to it. According to tbe allegations contain¬ 
ed in the petition, some enquiry was being held 
by the Anti*Corruption Officer at Jaipur against 
Mr. Padam Singh Khamesra, General Manager, 
regarding certain corrupt practices and Karta- 
ram petitioner wa3 directed to appear as a 
witness before the Anti-Corruption Officer at 
Jaipur on 4-1-1960. A duty pass was issued to 
him and he went to Jaipur for the purpose. 
Since the petition and the affidavit are both 
silent aB to details in connection with the order 
issuing this duty pass, it is not known under 
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whose orders it waB issued. It is alleged in the 
petition and this fact is sworn too in the affi¬ 
davit that the General Manager, Mr. Kbamesra 
oame to know of the fact that the petitioner 
had appeared as a witness against him and ac¬ 
cordingly, transferred him from his subatantive 
post as Haad-olerk, Works in the Engineering 
Dapartment to that of Head Clerk on Special 
Duty in the Audit Branch. On account of this 
transfer, it was conceded, the petitioner suffered 
no loss, monetary or otherwise, but it was urged 
that if he had continued a3 a Head Clerk in the 
Engineering Department, he would have re¬ 
mained in touoh with the activities in the De¬ 
partment. This contention tends to show the 
temperament of the petitioner who was obvi¬ 
ously interested in matters extraneous to his 
duties as Head Clerk in the Department. It is 
urged that by transferring him from the Engi¬ 
neering Department, the petitioner was deprived 
of the opportunity of collecting information re¬ 
garding what was happening in the Department 
and that this indicated the bias of the General 
Manager against him. The position, to say the 
least, appears to be rather strange and since the 
transfer did not result in any loss to the peti¬ 
tioner, it cannot be held to have been brought 
about by wpy of penalty or punishment or as 
the result of a bias against the petitioner. So far 
as hie departure for Jaipur goes, it is conceded 
that he did not apply for leave but it is urged 
that he w?apormitted to go to Jaipur to make 
the statement. He accordingly left on 4-1-1950 
and although his deposition was recorded 
between 5 1-1960 and 9 1-1960, he did not come 
back to Udaipur till 16 1-1950. It is stated that 
he fell ill and remained at Jaipur under the 
treatment of Dr. Mathur. This faot however 
is not contained in the affidavit. Granting for 
a moment that the petitioner had been permitted 
to go to Jaipur, it is admitted that during the 
period of bis illnees. he did not send an appli¬ 
cation for leave but it is urged that he had sent 
a telegram and mentioned this faot in his expla- 
nation to the charge for having remained absent 
without leave. The telegram, however, is not 
available in the records of the Railway Depart¬ 
ment which have been brought to this Court by 
the respondent and the explanation referred to 
above is alfto silent regarding it. When h® came 
back on 16-1-1950, he was treated as absent from 
duty without leave and was transferred to the 
Audit Branch He was no doubt called upon to 
explain his conduct but no action was taken 
against him beyond a warning being extended 
to him. Thereafter, it appears that a watch was 
kept on the activities of the petitioner and cer¬ 
tain facts came to light, according to which he 
was found to have been responsible for certain 


publications in newspapers charging the Railway 
Administration with corruption and breaches of 
the Railway rules. A ciroular letter appears to 
have been issued by the General Manager on 
29-4 1949 in which the railway employees were 
warned that they shall not resort to indiscreet 
action in publishing lies, half-truths and distort¬ 
ed facts in local newspapers. Since this warn¬ 
ing did not produce the desired effect so far as 
the petitioner is concerned, a oharge-sheet was 
delivered to him on 22 2-1950 alleging disobe¬ 
dience of order, disloyalty to the administration 
and various other matters, and he was called 
upon to submit his explanation within seven 
days. With regard to this charge-sheet, there is 
an allegation in para. 12 of the petition that it 
was not in accordance with any rules. On the 
learned counsel for the petitioner being called 
upon to explain what this meant, he stated that 
the penalties, to which the petitioner was to be 
subjected ultimately if his explanation was not 
found to be satisfactory, were not mentioned in 
the charge sheet and that for this reason, the 
charge-sheet contravened the rules. The learned 
counsel was, however, unable to point out to any 
suoh rule on the point, and accordingly the 
allegation in para. 12 is incorrect. The reply to 
the charge-sheet was submitted on 1-9 1950 and 
waB found by the General Manager to be couch¬ 
ed in insubordinate language. The petitioner 
had stated in his reply that the charges were lies 
of the highest order and had come out from a 
sordid brain. Ha had also stated that the alle¬ 
gations lacked imagination and were bound to 
recoil on those who had insinuated them. He 
even went to the extent of mentioning that he 
really wondered who had manoeuvred such 
ideal in "your" head as the allegations were 
false and malicious. The result of this explana¬ 
tion was that the General Manager framed an¬ 
other charge-sheet against the petitioner on 
8-3-1950 and it was mentioned in it that his 
explanation was mischievous and couched in 
insubordinate language and contained insinua- 
tions. He was informed that his reply was 
another'instance of serious misconduct and he 
was, therefore, called upon to submit his expla¬ 
nation in seven clear days A reply to this was 
sent on 4-4-1950. In th® meanwhile, an applies- 
tion for a writ of Mandamus was moved in the 
High Court of Rajastan at Udaipur but it was 
withdrawn, it is alleged, on 21-4-1950 on the 
ground, a 9 mentioned in para. 20 of the petition, 
that the counsel for the General Manager had 
informed the petitioner that his request for a 
departmental enquiry had been acceded to. On 
22-4-1950. an Enquiry Committee consisting of 
the Chief Mechanical Engineer as the President 
and Traffic Manager, Chief Accounts Officer and 
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Chief Engineer ae members was duly constituted 
and the report was submitted by it on 24-6-1950. 
It was a unanimous report' and the members 
found, after going into the various charges in 
considerable detail, that the petitioner was guilty 
of Berious misconduct. Accordingly, the Bame 
day, he was called upon to Bhow cause why he 
should not be dismissed and the order dismissing 
him was passed on 6-6-1950. The enquiry con¬ 
ducted by the Committee was alleged to be 
defective and it is stated at the end of the peti¬ 
tion that since the rules of evidence were set at 
naught and the originals of dooumentB were not 
produced nor their authors, a writ of certiorari 
may be issued against the General Manager of 
the Rajasthan Railway and the record of the 
proceedings taken against the petitioner sent 
for and the order of dismissal quashed. During 
the course of arguments, however, the learned 
counsel for the petitioner narrowed down his 
grounds for the writ and prayed that it may be 
issued as the order of dismissal was the result 
of mala fides on the part of the General Mana¬ 
ger and had been passed arbitrarily and illegally. 
The General Manager has placed a detailed 
reply on the record and supported it by an affi¬ 
davit from the Chief Engineer and Acting 
General Manager. Most of the para of the peti¬ 
tion relating to faots contrary to the reoords 
have been denied. It is not necessary to recite 
the reply in detail but reference may be made 
to some of the paras. It was stated in para. 7 
that although the petitioner had obtained a duty 
pass, he had left the head quarters without 
obtaining permission either from the General 
Manager or th6 Branch Officer concerned or 
from the seniormost Railway official on duty, 
namely, the Traffic Superintendent. It was 
alleged in para. 9 that the petitioner was trans¬ 
ferred as Head Clerk on Speoial Duty in the 
Audit Branob, having regard to the administra- 
tive requirements of the Railway only and not 
beoau3e the General Manager had come to know 
that the petitioner had appeared as a witness 
against him. In fact, with regard to the allega¬ 
tion that the petitioner had appeared as a witness, 
it was Btated in para 8 that this fact was not 
within the knowledge of the General Manager. 
With regard to the charge-sheet, which was 
delivered to the petitioner, it was stated in para. 
12 that the charge-sheet was in order in accord¬ 
ance with the rules and that under B. 18 (l) of 
the Mewar State Railway Establishment Manual, 
1945, serious misconduct on the part of an 
employee rendered him liable to dismissal. The 
petitioner bad alleged in the petition that he was 
restrained from taking legal advice. It was 
stated in reply in paras. 16 and 16 that this 
allegation was incorrect. He was never restrain¬ 


ed from taking such legal advice as was available 
at the headquarters and an offer to place all 
reasonable departmental facilities at his disposal 
was made to him on 11-3-1960. The petitioner, 
however, did not intimate the name of the 
Railway officer whose assistance he needed and 
in reply simply stated that as the General 
Manager wanted to dismiss him, he was anxious 
to take legal advice but Bince he did not permit 
him to leave the headquarters, he left it at that. 
With regard to the allegations contained in para. 
26 on which the prayer for the issue of a writ 
was grounded, it was stated that the Committee 
reoorded the statements of all the witnesses pro¬ 
duced by the petitioner and also afforded him 
an opportunity of cross-examining the witnesses 
produced by the Railway Administration and 
that as a matter of fact, the petitioner did oross- 
examine all the witnesses so produced. As 
regards the original dooument3 not having been 
produced, it was stated that they were not 
available but that their photographic copies were 
placed on the record. The author of these docu¬ 
ments, Shastri, would obviously not appear for 
the Railway Administration on account of his 
relations with the petitioner and when the latter 
was asked, he offered to produce him in defence, 
if necessary. In para. 31 of the reply, it was 
Btated generally that the petitioner was found 
responsible for certain publications in the various 
newspapers containing allegations against the 
railway. Reference was made to a letter which 
had been addressed by the petitioner to the 
Prime Minister, Government of India and rele¬ 
vant portion of which ran as follows: 

“in spite of our having attraoted the attention of our 
popular Government through telegrams, let.era and the 
prees, we have not been able to find ways and means of 
our protection.’’ 

In para 32, there is a reference to the insubor¬ 
dinate language used in the explanation and also 
to the faot that the petitioner had committed a 
breach of B. 15 (a) of the Mewar Stale Railway 
Establishment Manual, 1945, in taking proceed¬ 
ings regarding the issue of a writ of Mandamus 
in the High Court over the head of the General 
Manager and without previous permission. For 
all these reasons, it was stated that the petitioner 
had acted in a disloyal manner and being guilty 
of serious misconduct had been properly dis¬ 
missed. 

[3] The learned counsel for the petitioner 
conceded that the General Manager of the 
Railway had jurisdiction to dismiss him provid¬ 
ed he was found to be guilty of serious miscon¬ 
duct. Reference was made in this connection to 
R. 18 , Mewar State Railway Establishment Rules 
and it wa3 urged that since serious misconduct 
was not defined in these rules, it was necessary 
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to have a resort to Appen. XI of the State 
Railway Establishment Code containing rules 
framed under S 47 (e), Railways Act. The learn, 
ed counsel took us through the list and pointed 
out that the various charges which had been 
enquired into by the Enquiry Committee did 
not constitute “serious misconduct'*, as they 
were not contained in or covered by the list. 
Even assuming for a moment that the case of 
•the petitioner is governed by the rules, it may 
jbe pointed out that the list contained in the 
appendix cannot be said to be exhaustive and 
must be treated as illustrative. There must arise 
by the very nature of things several matters in 
the day to day administration of the railway 
which cannot find a place in the list, and if 
according to general standards they constitute 
misconduct on the part of a railway employee, 
there seems to be no reason why action should 
not be taken against him. 

[4l The learned counsel next wanted to 
attack the report of the Committee, on which 
the order of dismissal was based. It is however 
plain that the scope of a petition for a writ of 
certiorari is limited and this Court cannot be 
treated as a Court of appeal and called upon to 
determine whether the findings of the Committee 
had been correctly arrived at. This view is sup¬ 
ported by In the matter oj Maung Pyu , A. I. R. 
( 27 ) 1940 Rang. 84 : (1940 Rang. L. R. 325 B. B.) 
and on p. 86 of this judgment occurs the follow¬ 
ing para which is an excerpt from The King v. 
Board of Education , (1910) 2 K. B. 165 : 
(79 L. J. K. B. 595): 

“If tho tribunal has exercised the discretion entrus¬ 
ted to it boyia fide , not influenced by extraneous or 
irrelevant considerations and not arbitraiily or illegally, 
the Courts cannot interfere; they are not a Court of 
Appeal from the tribunal, but they have power to pre¬ 
vent the intentional usurpation or mistaken assump¬ 
tion of a jurisdiction beyond that given to the tribunal 
by law and also the refusal of their true jurisdiction 
by the adoption of extraneous considerations in arri¬ 
ving at their conclusion or deciding a poiot other than 
that brought fcofore them, in which cases the Courts 
have regarded them as declining jurisdiction.” 

[ 5 ] Th?s was a case under the Burma Tenancy 
Act according to which power was conferred on 
the Revenue Officers to determine fair rent of 
the lands held by tenants and their determina. 
tion was final. If, the determination gave an 
indication that the proceedings had been carried 
out in an arbitrary manner, it was held that the 
High Court was competent to control the pro- 
ceedinga by a writ of certiorari. It is well esta¬ 
blished that a writ of certiorari is a corrective 
remedy used for re-examination of some action 
of an inferior tribunal and is issued where the 
body of persons constituting it has either usur¬ 
ped jurisdiction or authority possessed by it. 
While examining its proceedings, this Court will 


take particular care to see whether the decision 
was actuated by extraneous considerations and 
had not been arrived at in a bona fide manner. 
Beyond this, it would not be permissible for this 
Court to go. In Bharat Bank v. Employees of 
Bharat Bank Ltd. A. I. R. (37) 1950 8. O. 188: 
(86 0. D. J. 230) the observations of Mukherjea 
J. Bum up the position in succinct language and 
may be cited with advantage: 

“Questions, however, may and do arise where suoh 
quaei-judioial body attempts to uenrp jurisdiction 
which it does not possess. It may assume jurisdiction 
under a mistaken view of law or refuse to exercise 
jurisdiction properly by adoption of extraneous or irre¬ 
levant considerations or there may be cases where in 
its proceedings the tribunal violates the principles of 
natural justice. In all suoh cases, the most proper and 
adequate remedy would be by writs of certiorari or 
prohibition and the Court having authority may direct 
that tho deoision of the body or tribunal might be 
brought up to be quashed for lack of jurisdiction or for 
mistake apparent on the face of It; and if the procee¬ 
dings had not terminated at that time, a writ of prohi¬ 
bition may also be issued for preventing tbe tribunal 
from exceeding its jurisdictions. The issuing of such 
writs would not be an exercise of appellate powers which 
means the rehearing of the case and passing of such 
judgment which in the opinion of the appellate Court 
the original tribunal should have passed, The object of 
th»se writs is simply to keep the exercise of powers by 
the quasi-judioial tribunals within the limits of juris¬ 
diction assigned to them by lav/ and to restrain them 
from acting in excess of their authority.” 

Govmdaszvami v. Ramalirtgaswamy, A. I. R. 
(19) 1932 Mad. 321 (137 I. O. 868) goes further in 
holding that if the deoision of a tribunal is wrong, 
it does not beoome without jurisdiction and that 
unless there i3 some manifest defect of jurisdio- 
tion, the Court will not quash it. Cornish J. held 
that even if the conclusion was erroneous, the 
tribunal had jurisdiction to make the order and 
there was*no room tor interference by certiorari. 
The learned counsel also cited L. A. P. O'Reilly 
V. C. G. Cittens. A. I. B. (36) 1949 P. O. 313 : (64 
C. W. N. 124 ) but this was not a case of a writ of 
certiorari and had arisen out of a certain action 
brought by the plaintiff questioning the decision 
of a domestic tribunal known as Trinidad Turf 
Club according to which a horse and its trainer 
had been disqualified from taking part in the 
races. The observations in this judgment are of 
great interest and are referred to only to show 
the great difference that exists between the fin¬ 
dings of a Court of law and those of a domestic 
tribunal like the Enquiry Committee in this case. 
A domestic tribunal is in general a tribunal 
composed of laymen, and having no power to 
administer oath is not bound by the rules of evi¬ 
dence, and is in fact ignorant of them. The 
decision of such a tribunal therefore cannot be 
attacked on the grounds on which the decision 
of a Court of justice can be. All that is required 
is that there must be due enquiry and the per- 
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son proceeded against must have had notice of 
the proceedings and an opportunity of being 

heard. 

(6] Now it was conceded that the General 
Manager ha3 jurisdiction to pass the order of dis¬ 
missal but it was urged that it had not bsen 
passed ia a bona fide manner as extraneous 
considerations were introduced and was also 
arbitrary and illegal. Now, so far as the mala 
fide nature of the order is concerned, the learn, 
ed counsel, contended that after the oharge-sheet 
and the explanation by the petitioner, instead of 
accepting the explanation and holding an en¬ 
quiry, a further charge was framed. He also 
contended that Mr. Raja Prasad, the Cnief En¬ 
gineer, had stated while the petition w*3 pending 
in the High Court, that he will bury the peti- 
iioner deep aud, therefore, the petitioner had 
objected to his being a member of the Enquiry 
Committee. It was also urged that the petitioner 
had applied for four days’ leave to consult some 
experienced friend and to seek legal advice but 
leave was not granted and he was not allowed 
to seek legal advice. 

CfJ We have Carefully considered all these 
grounds and are wholly unable to hold that the 
action taken by the General Manager was actua. 
ted by rnila fide intentions. In our opinion, be 
acted in a highly discreet manner iu appointing 
a Committee for disposing of the various char¬ 
ges and not giving a finding himself. (His Lord- 
ship considered the circumstances aud pro¬ 
ceeded;) 

[8l The next point that the order was arbit. 
rary and illegal i3 also without any substance. 
The Committee found on going into the material 
available before it and known to the petitioner 
that he was guilty of the various ohirges framed 
against him Since the order was based on the 
report of the Committee, it can by no means be 
said to be arbitrary or illegal. The learned ooun- 
sel wanted to examine the material on which the 
findings were based and also question them but 
as stated above, this 13 not a Court of appeal. 

[a] The petition fails and is hereby dismissed 
with costs which are assessed at rs. 200. 

[io] Bhardwaj J._l agree. 

B.G.D. Petition dismissed. 
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Bapna and Bhardwaj JJ. 

Kishore Singh—Petitioner v. Paharh Singh 
and others — Opposite'-Party. 

Certificate No. 23 of 1950, D/- 11-12-1950. 

-Constitution of India, Art. 133_Leave to appeal 
trom decision of Rajasthan High Court-Conditions 

for-Ijlas-uKhas Rules. 1939, if applicable -Rajas¬ 
than High Court Ordinance (XV [15] of 1949 ), 


S.40—Rajasthan Appeals and Petitions (Discontin** 
uance) Ordinance (XL [40] of 1949), S. 3. 

Whatever rights may have been in existence under 
the Ijlas-i-Khas RuLs, 1939, in regpeot of appeals 
against decisions from the judgment of the High Court 
of the Covenanting State of Jodhpur, the rights were 
taken away expressly by S. 40, Rajasthan High Court 
Ordinance, and also by S 3, Rajasthan Appeals and 
Petitions (Discontinuance) Ordinance, 1949. With the 
creation of the Supreme Court under the Constitution 
of India, the judgments of the Rajasthan High Court no 
doubt became appealable but the conditions neoeesary 
for the appeal io lie are also mentioned in Art. 133 of 
the Constitution itself. Unless a case fulfilled the con¬ 
ditions mentioned in the Constitution, the judgment of 
the Rajasthan High Court could not be made a subject 
of appeal. Accordingly, the Ijlas-i-Kbas Rules of 1939 
are no longer in force and no leave to appeal can be 
granted in pursuance thereof. [Paras 8 and 9) 

Hastimal—for Petitioner. 

Bapna J_This 13 a petition for leave to 

appeal to the Supreme Court against the decision 
of the High Court of Rajasthan dated 14 8-1950, 
The leave is claimed as a matter of right under 
exception to Ol. (a) of R. 17, Ijlas i-kha3, 
Rules, 1939. 

[2] Under the said provision, a deoision of 
the High Court of the covenanting State of 
Jodhpur was opeu to appeal if the case related 
to land and either party pleaded that he held 
the laud in dispute otherwise than as a cultivat¬ 
ing tenant of the opposite party, and an issue 
was raised in the case regarding the tenure in 
which the land was held. It is conceded that 
the case is not appealable and no leave can be 
granted if the case fed within Art. 133 of the 
Constitution, aud the pstibiou i3 pressed solfly 
on the aforesaid Ijlas-i Kbas Rule?. Thu Ijla3-i. 
Kbas Rules of 1939 were repealed by the Ijlas- 
i-Kha3 Rules of 1916 where it was further 
provided that even in the oases provided by 
the exception in Rules of 1939, the appeal must 
involve a substantial question of Law if the 
decision of the Court affirms the decree of the 
lower Court. The learned counsel for the appel¬ 
lants stated that he was prepared to show that 
a substantial question of law was involved 
but it is unnecessary to go into that question 
as the decision has not been given by the 
High Court of the former Covenanting State 
of Jodhpur. The decision was given by the 
Rajasthan High Court established under the 
Rajasthan High Court Ordinance 1919 (XV [16] 
of 1949) and the provisions of that Ordinance are 
only relevant. Under 9 . 3J of the Ordinance, 
the Rajpcamukh was empowered to constitute 
a Court to hear appeal against the decisions of 
the High Court and for that purpose to mako 
such consequential or incidental provisions as 
may be necessary. Section 40, provided that 
until a Court referred to in S. 39, was constitu¬ 
ted or a Court was constituted under any 
other law relating to the establishment of a 
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Court superior to the High Court of Rajasthan 
to bear appeals therefrom, the Rajasthan High 
Court was to be the highest Court of appeal, 
reference and revision in the United State of 
Rajasthan, and no appeal was to lie from any 
judgment, decree or order of the said High 
Court. 

[3] Under S. 49, the High Courts of the vari- 
ous Covenanting States were abolished and the 
pending oases were directed to be transferred to 
the Rajasthan High Court. The present case was 
one of such cases. 

[4] It was argued that the right of appeal 
was a substantial right and could not be taken 
away except by express legislation. The state¬ 
ment of law is correct but it is clear that under 
8. 40, Rajasthan High Court Ordinance, a speci¬ 
fic provision was made prohibiting appeals 
against the decision of the Rajasthan High Court 
and such decisions were to be final. 

[6] The Rajpramukh also promulgated ano¬ 
ther Ordinance viz. The Rajasthan Appeals 
and Petitions (Discontinuance) Ordinance 1949 
(NO. XL [40] of 1949) on 9-11-1949, and 8 . 3, 
thereof provided that notwithstanding anything 
contained in any law for the time being in force 
in any Covenanting State, no appeal, revision, 
reference or petition, which according to such 
law lay to the Ijlas-i-Khas, shall so lie or be so 
preferred, brought, made or presented after the 
commencement of the Ordinance, against the 
decision of the High Court of any Covenanting 
state. 

[61 This Ordinance only referred to the decis¬ 
ions of the High Courts of the Covenanting 
states before their abolition under S. 419, Rajas¬ 
than High Court Ordinance and the right of 
appeal against the decision of the High Court of 
Covenanting States was clearly taken away. 

[7] It was argued that with the enforcement 
of the Constitution of India, an appeal againBt 
the deoision of the Rajasthan High Court was 
provided by Art. 133 of the Constitution, and 
therefore, while the right of appeal is created 
therein, the conditions under wbioh the appeal 
could lie should be held to be those as given in 
the Ijles-i-khas Rules of 1939 which were appli¬ 
cable at the time of the institution of the suit. 

[8l The contention has no force. Whatever 
rights may have been in existence under the 
Ijlasi-khas Rules in respect of appeals against 
decisions from the judgment of the High Court 
of the Covenanting State of Jodhpur, the rights 
were taken away expressly by S. 40, Rajasthan 
High Court Ordinance, as it was expressly pro¬ 
vided therein that until a superior Court was 
constituted by the Rajpramukh or any other law, 
no appeal woald lie from any judgment, decree 
|or order of the High Court. With the creation 


of the Supreme Court under the Constitution of 
India, the judgment of the Rajasthan High Oonrfc 
no doubt became appealable but the condition* 
necessary for the appeal to lie are also men tioned 
in the Constitution itself. Unless a case fulfilled 
the conditions mentioned in the Constitution* 
the judgment of the Rajasthan High Gonri 
could not be made a subjeot of appeal. The 
relevant artiole in the Constitution applicable 
to the present case is Art. 133, and it ie oonoe- 
ded that the present case does not fall within 
the conditions laid down in that Artiole. 

[9] Section 7, Geaeral Clauses Aot> provides 
that if it is intended to revive any enaotmenfe 
wholly or partially repealed, it is neaeeBary to 
expressly state that purpose in the subsequent* 
enactment. The Constitution which gives & 
right of appeal does not re-enact the condition 
of the Ijlas i-khas Rules of Jodhpur, but lays* 
down entirely different conditions and it I& 
only as provided by the Constitution that an 
appeal oaa lie to the Supreme Coart. Accord¬ 
ingly, the Ijlas-i-khas Rules of 1939 are no 1< 
in foroe and no leave to appeal oan be granl 
in pursuance thereof. The petition therefore fai 
and is dismissed. 

[ 10 ] Bhardwaj J.—I agree. 

K.S. Petition dismissed. 
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Ran aw at and Sharma JJ. 

Chiranji Lal — Appellant v. Shankar Lal: 
and, another — Respondents. 

Appeal No. 475 of 2006, D/- 3*10-1950. 

Civil P. C. (1908), S. 99 and O. 14, R. 1 — Omission 
to frame issues—If and when vitiates trial. 

No doubt a Court oommitg a grave irregularity ht, 
proceeding to the final hearing of the oaae without set¬ 
tling issues therein, but the mere omission to frame 
issues is not necessarily fatal to the trial of the suit. Ik 
is an irregularity whloh may or may not be a material 
one. If such omission h»s affected the disposal ot tho 
case on the merits, it will be a ground for remanding 
the case for a new trial. If on the other hand, the par¬ 
ties have not been prejudiced by the omissioD and sub¬ 
stantial justice has been done in the case, notwithstand¬ 
ing the omission to frame issues the deoision will nofc 
be set aside and the case will not be remanded for a 
new trial. [Para 6) 

Thus, where in spite of the omission to frame issuee 
a party has adduced evidence without any objection - 
aDd the evidence adduced clearly shows that be fully 
knew what case he had to meet, there oan be no preju* 
dice to him by the omission and the decision would 
not be set aside in second appeal. [Para 8J 

Anno. C. P. C., S. 99, N. 5, Pt. 14; O. 14, R. 1, N. A 
Pts. 1 to 4 and 6. 

Ram Avtar—for Appellant ; R. P. Modi and R. D» 
Chaudri—for Respondent No. 1. 

Sharma J. — This is a defendant’s appeal 
and arises out of a suit for the recovery ofi 
Rs. 5885-12-0 from the defendant appellant anc& 
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his son. The plaintiff’s oase was that he carries 
on business in the name and Style of Gulluc&m 
Shankar Lal and the defendants, who are father 
and son, purchased chillies worth Rs. 6804-6-3 
on Fagun S. 2, St. 2003 and worth rs. 4395-7-0 
on Ohet B. li. sb. 2003 from the plaintiff. In 
addition to this amount they borrowed rupees 
68-10 0 in oash. Out of this amount, Rs. 5290 
were paid on differeot dates and a balance of 
Rs. 4978-4-9 remained duefiom them. He, there¬ 
fore, prayed for the recovery of Rs. 4978 4-9 
together with rs. 906-7-6 as interest on the said 
amount. 

[2] Ram Sarup defendant did not put in an 
appearance and the case proceeded ex parte 
against him. Chiranji Lal denied the plaintiff’s 
olaim and pleaded that he made no purchase of 
chillies from the plaintiff’s shop and was living 
separately from Ram Sarup, whom he had 
separated after paying Rs. 8000. 

[3] The learned Civil Judge of Dholpur, ao- 
oepted the plaintiff’s evidence and held that 
both Ram Sarup and Chiranjilal had purchased 
the chillies as alleged by the plaintiff and had 
also taken the advance of R8. 68-10 0 in cash. 
He therefore, decreed tbe suit in full against 
both the defendants. Chiranjilal went in ap¬ 
peal to tbe Court of the District Judge at 
Bharatpur who partly aooepted the appeal and 
modified the decree of the trial Court in that 
he disallowed the interest. Chiranjilal has now 
oome in seoond appeal to this Court. 

[4] The only thing that has been argued on 
behalf of the appellant is that no issues were 
etruok in the c*se and therefore the trial was 
illegal and vitiated. Reliance has been placed 
upon the provisions of o. 14. R. 1 (6), Civil 
P. O., whioh runs as follows: 

"At the ficat heariDg of the suit the Court shall, after 
reading the plaint and the written-statement, if any, 
and after sooh examination of the parties aa may 
appear necessary, ascertain upon what material propo¬ 
sition of faot or of law the parties are at variance and 
shall thereupon proceed to frame and reoord the issues 
on whioh right deoision of the case appears todepend." 

It was argued that this provision is mandatory 

and disregard thereof must vitiate the trial. 

[6l On perusal of the judgment of tho learnod 
Civil Judge we regret to say that he has cer¬ 
tainly disregarded the provisions of law in this 
respect. When the parties were at variance on 
material propositions of fact, ib was his duty to 
frame issues. He, however, failed to frame them. 

[6] The question, however, is whether under 
the oiroumatancos of the case an omission to 
frame issues vitiates the trial and the decree of 
the lower Court is therefore, liable to be vacat- 
ed. Section 99, Civil P. 0. lays down that no 
decree shall be reversed or substantially varied, 
nor shall any oase be remanded, in an appeal 


on account of misjoinder of parties or oauses of 
action or any error, defect, or irregularity, in 
any proceedings in the suit not affeoting the 
merits of the oase. or jurisdiction of the Court. 
No doubt a Court commits a grave irregularity 
in proceeding to the final hearing of the case 
without settling issues therein, but the mere 
omission to frame issues is not necess*rily fatal 
to the trial of the suit. It is au irregularity 
which may or may not be a material one. If 
such omission has affected the disposal of the 
oase on the merits, it will be a ground for re¬ 
manding the case for a new trial. If on thG 
other hand, the parties have not been prejudiced 
by the omission and substantial justice has been 
done in tbe case, notwithstanding the omission 
to f came issues, the decision will not be set aside 
and the caBe will not be remanded for a new 
trial. 

[7l It was held in Mt. Mitrav. Syed Fazulrah 
13 M. I. A 573: (6 Beng. L. R. 148 P. C.), Satya. 
dhayn Tirth Swami v. Raghunath Daji, 
A. I. R. (13) 1926 Bom. 384: (96 I. O. 827), Sat 
Naram v. Krishna Datt, a. I. R. (12) 1926 
Oudh 383: (87 I. G. 900), Firm R S. Hira 
Sinyh Attar Singh v. Mohammad Afzal Khan, 
A. I. R. (28) 1941 Peeh. 59 : (196 I C. 17) and 
Raj Kishore v. Mohammad Qiyoom, a. I. R. 
(29) 1942 pat. 366 : (198 I. c. SJ0) that mere 
omission to frame issues does nob vitiate the 
trial if no justice has been caused thereby. In 
the last mentioned ruling.it was held that when 
evidence was given and the question was nob 
raised in both the Courts below, the deoision 
cannot be assailed in second appeal merely be¬ 
cause there was an omission to frame a specific 
issue on the point where no prejudice has been 
shown, 8. 99, Civil P. C. cured the defect, if 
any 

[8l In the present case the learned counsel 
for the appellant has not shown what prejudice 
was caused to his client by the omission to 
frame issues. It was the duty of the defendant, 
when he found that no issues were framed, to 
ask the first Court to frame issues. Althougbr 
represented by a counsel, he did not make any! 
such request. He produced his evidenco without 
any objection. Prom the evidence that he pro 
duced it is clear that he fully knew what case 
he had to meet. Therefore, we find that no in¬ 
justice has been done to tho appellant by the 
non-framing of tho is-ues. The learned counsel 
for the apjiellant referred to the rulings reported 
in Mohammad Sutaiman v. Virendra Chandra 
Singh, A I. R. (9) 1922 P. G. 405: (50 Cal. 243) 
and Shiv Shankar Chhaganlal v. Laxman 
Chiman Lal, A. I R. (3o) 1943 Bom. 83 : 
(i. L. R. (1943) Bom 441). They have, however, 
no bearing on the point. All that they say i& 
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that in appealable ca3eg the Courts below 
should, as far as may be practicable, pronounce 
their opinion on all the important matters so as 
to avoid the remand expense and delay. They 
do not lay down that merely because issues have 
not been framed, the trial will be vitiated, al¬ 
though there has been no prejudice. 

[ 9 ] The appeal ha3 no force and is dismissed 
with cos's to the contesting respondent. 

do] Kanawat J_I agree. 

K.S. Appeal dismissed. 

A I. R. (38) 1951 Rajasthan 53 [C. N . 22.] 

(JAIPUR BENCH) 

Sharma J. 

Madholal—Appellant v. Bridhichand — Res¬ 
pond e?it. 

Ssc >nd Appeal No. 42 of 2005, D/- 5-10-1950. 

(a) Civil P. C. (1908), S. 151, O. 41, R. 23- 
Order of remand under inherent powers—Appeal- 
ability. 

The only order of remand, which is appealable is 
that under O. 41. R. 23. Where an order of remand, 
though described as under O. 41, R. 23 and S. 161, 
Civil P. C , is in fact an order under S. 151 it i3 not 
appoalable. [Para 2] 

Anno: O. 41, 11. 23, N. 22. 23 

(b) Civil P. C. (1908), S. 115 -Illegality in exercise 
of jurisdiction—Not considering relevant provi¬ 
sions of law. 

Revision liea when in the exercise of its jurisdiction 
a subordinate Court commits an illegality or material 
irregularity but it doe3 not lie when there ia a mere 
mistake o! law, howsoever gross it may be: A. I. R. (36) 
1949 P. C. 156, Ref. . [Para 5] 

Where in a civil suit the liability of the defendant 
tarns on the fact whether he is an agent or sub-agent 
of the plaintitf, failure of Court to apply mind to the 
provisions of Ss. 192 and 193, Contract Act, or to the 
question whether there is any evidence regarding the 
appointment of the defendant as an agent constitutes 
an illegality in exercise of jurisdiction on the part of 
the Court. [Part 6j 

Anno: Civil P. C., S. 115, iS- 12 # 

P. C. Dhandari—for Appellant\ S. N. Saxetia — 
for Respondent. 

Order.—This is an application by Madholal 
defendant to revise the order of the learned 
Judge, Karauli, remanding the case to the Court 
of the Munsif, Karauii, for decision according to 
the observations made in the appellate judg¬ 
ment. Originally, the defendant filed a second 
appeal but on the objection of the counsel for 
the opposite party that no appeal lay agaiDsttbe 
order of the appellate Court, the defendant made 
an application that the appeal might be treated 
as a revision, as no appeal lay against the order 
of the lower Court. The facts giving rise to the 
revision are as follows: The plaintiff opposite 
party filed a suit against the defendant-appli¬ 
cant on the ground that he had been paid R3. 
300 by the plaintiff on 8-10-1943 for the purpose 
of purchasing 4 Mds. of Gaoja from 8&nawar in 


A. I. R. 

erstwhile Indore State, 2 Mds. of Gauja valued 
at R3. 150-11 was purchased by the defendant 
and made over to the plaintiff, Rs. 19-7 were 
spent on railway fare. Thus only Rs. 172-2 were 
spent out of the sum of Rs. 300, and the balanoe 
of Rs. 127-14 romained due from him which had 
not been paid. The plaintiff claimed this amount 
of Rs. 127-14 with interest at the rate of Re 1 % 
per mensem. The total amount claimed was 
Rs. 193-7-6. 

[ 2 ] The main defence was that there was no 
privity of contract between the plaintiff and the 
defendant. The learned Muneif Karauli held 
this point in favour of the defendant and dis¬ 
missed the suit. On appeal, the learned Civil 
Judge held that the plaintiff was entitled to re¬ 
cover the balance out of the sum of Rs. 300 from 
the defendant and has remanded the suit for 
the determination of the correct amount. AgainBfc 
this order second appeal was first filed, but no 
appeal lay as the order of remand could not. 
under the circumstances of the case, be under 
O. 41, R. 23, Civil P. C. The only order of re¬ 
mand, which is appealable, is that under O. 41, 
R. 23. The present order of remand, though des¬ 
cribed by the learned Civil Judge as under O. 41, 
R. 23 and s. 151, Civil P. O., is in fact an 
order under S. 161, Civil P. C. and is conse¬ 
quently not appealable. An application was, 
therefore, made by the defendant’s counsel to 
treat the appeal as revision and it has been so 
treated. 

[ 3 ] The main argument made by the learned 
counsel for th9 defendant-applicant, is that 
there was no privity of contrast between the 
parties. The applicant was only a sub agent of 
Laxami Narain who was in the position of an 
agent of the plaintiff. Under S. 1S2, Contraot 
Aot, where a sub-agent is properly appointed, he 
is responsible for his acts to the agent, but not 
to the principal, except in case of fraud or wil¬ 
ful wrong. Under s. 193 where an agent with¬ 
out having authority to do so, has appointed a 
person to act as a sub-agent, the agent stands 
towards such person in the relation of a princi¬ 
pal and an agent, and is responsible for hi3 aots 
both to the principal and to third persons; the 
principal is not represented by or responsible 
for the acts of the person so employed, nor is 
that person responsible to the principal. It was 
urged 'hat the defendant, whether he was pro¬ 
perly appointed a3 sub-agent or so appointed 
without any authority by the agent, he iB not 
responsible to the plaintiff who is the principal. 
The Civil Judge was, therefore, wrong in holding 
the defendant as liable to the plaintiff. 

[ 4 ] On behalf of the opposite party it has 
been argued that the defendant was an agent of 
the plaintiff and not a sub-agent, and therefore 
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he was responsible to the plaintiff. It was fur¬ 
ther argued, whether the lower appellate Court 
had rightly or wrongly held the defendant to be 
an agent of the plaintiff, it is only a mistake of 
law and therefore no revision lay. 

[6] I have oon3idered the arguments of the 
learned counsel for both the parties. There oan 
be no doubt that a revision lies either when a 
jurisdiction not vested in a subordinate Court 
has been usurped or a jurisdiction so vested has 
;not been exercised. It also lies when in the exer¬ 
cise of its jurisdiction a subordinate Court com¬ 
mits an illegality or material irregularity. It 
‘doee not lie when there is a mere mistake of 
law, howsoever gross it may be. It has been so 
held by their Lordships of the Privy Council in 
Venkatagiri Ayyangar v. Hindu Religious En¬ 
dowment Board Madras , A. I. R. (36) 1949 P. C. 
156 : (76 I, a. 67). Therefore, if there is a mere 
mistake of law in the order of the learned Civil 
Judge a revision would not be competent. I 
have, therefore, to see whether the present case 
comes under any of the three els. (a), (b) and (c) 
of 8. 115. 

[6] I do not find that thelearned Civil Judge 
has exercieed any jurisdiction which did not vest 
in him, nor that ha has failed to exercise any 
jurisdiction vested in him. This is not the argu- 
ment of the learned counsel for the applicant 
also. He has, however, argued that the learned 
Civil Judge did not at all apply his mind to 
the provisions of Ss. 192 and 193, Contract Act, 
and consequently acted illegally in the exercise 
of his jurisdiction. From a careful reading of 
the judgment, I find that the learned Civil Judge 
has not at all considered as to what would be 
the effect, if the defendant bs taken to be a sub- 
agent. Thus he has acted iu breach of the pro¬ 
visions of these two sections. He has not even 
held that the defendant wa3 an agent of the 
plaintiff and not a sub-agent. Either there should 
be an evidence to the effect that the plaintiff 
appointed the defendant as his agent for the pur¬ 
pose of purchasing Ginjaor there should bo evi¬ 
dence to show that Laxami Narain who was the 
agent of the plaintiff held an express or implied 
authority to name another person to aot for the 
plaintiff in the absence of the agency, and that 
the defendant was named accordingly. The 
judgment of the learned Civil Judge°does not 
show that he addressed himself to the question 
whether there was any suoh evidence. The judg¬ 
ment does not at all show how the learned Civil 
Judge came to a finding that the defendant was 
liable to the plaintiff for the payment of the 
balance, out of rs. 300. I therefore hold that 
the learned Civil Judge noted illegally in the 

exercise of his jurisdiction and therefore his order 
cannot stand. 


[7] The revision is allowed, the order of the 
lower Court is set aside aod the case is sent 
back to it for deciding the appeal in the light of 
the observations made above. 

18] The costs of this revision shall abide the 
result of the appeal after this remand. 

D.R.R. Revision allowed. 

(C. N. 23.] 

A. I. R. (38) 1951 Rajasthan 59 

(JAIPUR BENCH) 

Dave J. 

Nandkishoro — Applicant v. Mangilal — 
Opposite Party. 

Civil Revn. No. 57 of 2005, D/- 16 10-1950. 

(a) Civil P. C. (1908), S 115, O. 6. R. 17 — “Case 
decided”—Meaning—Decision allowing or refusing 
amendment—It case decided. 

The word * Case” in S. 115 should be conslrued to 
include the decision on any substantial question in 
controversy between the parties affecting their rights, 
even though such order is passed in the course of the 
trial of the suit. Therefore, a decision of a lower Court 
allowing or refusing to allow a substantial amendment 
of the pleadings is a “case deoided,” and if it is found 
that the said Court has committed a gross mistake in 
allowing or refusing to allow an amendment it is a 
material irregularity made in the exeroise of its juris¬ 
diction and a revision application would lie under 
S. 115. (Para 2] 

Anno. C. P. C., S. 115, N 4; O. 6, R 17, N. 21. 

(b) Civil P. C. (1908), O. 6, R. 17 — Amendment 
substituting cause of action. 

The applicant brought a suit for Rs. 1702-9 0 against 
the opposite party. It was averred by him in the plaint 
that he was a trading member and the defendant was 
a certified Dilal of the Bullion Association, Jaipur, 
that the Dalah were orally directed not to enter into 
their own porsonal transactions, still some Dalals did 
use to make suoh transactions in Benami, that tue 
defendant had similarly made Benami transactions 
with the plaintiff, that for the losses inourred by the 
defendant and interest thereon ho owned to him the 
said amount and therefore it should be decreed. In the 
written statement, it was admitted by the defendant 
that the plaintiU was a trading mombor of the Bullion 
Association, Jaipur, and that be (defendant) himself 
was its certified Dalai, that in his capacity as a Dalai 
he had transacted some business, but be made r.o 
benami transaction in the plaintiff’s Arhat. The plain¬ 
tiff sought certain amendments of the plaint. The 
purport of the amendment was that the plaintiff now 
wanted to say that tho transactions stated above were 
not Benami, and that the interest claimed by him was 
based on their mutual oootraot. It was contended for 
the pontiff that he bad already filed copies of his 
account books, and he only wanted to explain the real 
nature of the transactions and did not mean to change 
the character of the suit or raise a new cause of action: 

Held, (i) that the amendment sought regarding tho 
relationship of tho parties in transacting the present 
business bad become necessary in view of the written 
statement filed by tho defendant, and the amendment 
could not be refused. The amendment did not change 
the character of tho suit nor did it raise an entiroly 
new cause of action; [Para 3] 

(ii) but a3 regards the question of interest, the 
amendment could not be allowed because in tho plaint 
interest was claimed on the basis of custom prevailing 
in the market and by amendment he claimod It on the 
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basis of their mutual oontraot which was entirely new 
ground inconsistent with the previous one. [Para 4J 

Anno. C. P. C., O. 6, R. 17, N. 3, 11. 

Qaneshlal Khunteta — for Applicant; R. K. 
Rastogi — far Opposite Party. 

Order. — Thia ia an application in revision 
by the plaintiff againat an order of the Civil 
Judge at Jaipur, dated 27-12-1948, rejecting hia 
application for amendment of hia plaint in 
part. 

[ 2 ] The learned Advooate for the opposite 
party haa raised a preliminary objection that 
the present petition ia beyond the scope of 
8. 115, Civil P. C,, and the revision therfore 
does not lie. In support of his argument, he 
has referred to Mt. Suraj Pali v. Ariya Preti • 
nidhi Sabha, A. I. R. (23) 1936 ALL 686 : (I L R 
(1937) ALL 17 F b), Dhaja Hai v. Emperor, 
A I. R. (35) 1948 ALL 241 : (49 Cr. L. J. 287) and 
Venkatagiri Aiyangar v. H. R E. B. Madras, 
A. I. R. (36) 1949 P. 0. 156 : (76 I. A. 67). The 
view of the Allahabad High Court and the 
observations made by their Lordships of the 
Privy Council in Venkatagiri Ayyangar v. 
E. R. E. B. Madras, A.I.R. (36) 1949 p. c. 166 : 
(76 I. A. 67), recently came into discussion in a 
case Gambhirmal v. Gyanchand, A. I. R. (37) 
1950 Raj ao. It was a case ha which the trial 
Court had allowed amendment of the plaint, 
and the matter had oome before the Rajasthan 
High Court in revision. It was therein observed 
by my learned brother Bapna J. that it was 
not necessary to construe 8. 115 in the restricted 
sense according to the view prevailing in Allaha¬ 
bad. Tho revision application was allowed in that 
Court since it was found that the Court below 
had committed a material irregularity in the 
exercise of its jurisdiction in allowing an amend¬ 
ment whioh purported to substitute an entire 
new cause of action. The view adopted in this 
case has been subsequently approved by a Divi- 
eion Bench of this High Court in another case 
reported in Niranjan Nath v. Sardarmal, 

A. I. R. (37) I960 Raj. 31, wh?re it was held that 
the word “case” in 8. 115, Civil P. C. should 
be construed to include the decision on any 
substantial question in controversy between the 
parties affecting their rights, even though 
such order is passed in the course of the trial 
of the suit. Therefore, a decision of a lower 
Court allowing or refusing to allow a sub¬ 
stantial amendment of the pleadings is a ' case 
decided,” and if it is found that the said Court 
has committed a gross mistake in allowing or 
refusing to allow an amendment it is a material 
irregularity made in the exeroise of its juris¬ 
diction and a revision application would lie 
under 8. 115, Civil P. C. This-view is supported 
by recent decisions of the other High Courts as 


well reported in Narayan v. Seshrao, A.i.B. 
(36) 1948 Nag. 258. (ILR 1948 Nag. 16 F.B ); Pro- 
vince 'of Madras v- R. B. Poddar, Firm, 

A.I.R. (36) 1949 Mad. 214 : (1948-2 M.L.J. 423). 
Chandra Kishore v. Babulal, A.I.R. (36) 1949 
Orissa 77 : (l.L.R. (1949) 1 Out. 105) and Ram 
Swamp v. Mt. Nasibi, A.I.R. (37) 1960 Ajmer 
32. This objection is, therefore, disallowed. 

[3] Coming to the case itself the applicant 
has brought a suit for Rs. 1702-9-0 against the 
opposite party. It was averred by him in the 
plaint that he was a trading member and tho 
defendant was a certified Dalai of the Bullion 
Association, Jaipur, that the Dalals were orally 
directed not to enter into their own personal 
transactions, still some Dalals did use to make 
such transactions in Benami, that the defendant 
had similarly made Benami transactions with 
the plaintiff between 12-6-1946, and 21 7-1946. 
that for the losses incurred by the defendant 
a ad interest thereon he owed to him the Baid 
amount and therefore it should be decreed. 
This suit was instituted on 31-5-1948. The defen¬ 
dant filed his written statement on 14-9-194&. 
On 15 10-1943 the plaintiff presented an appli- 
cation seeking certain amendments in paras. 1, 
6, 7 and 9 of his plaint. The trial Court allowed 
the amendments in respect of paras. 1 and 9 
while it rejected the amendment sought in- 
paras. 6 and 7. The purport of the amendment 
which has been disallowed is that the plaintiff 
now want 3 to say that the transactions stated 
above were not Benami, and that the interest 
claimed by him was based on their mutual 
contract, The learned Civil Judge, Jaipur, says 
that if the amendment is allowed, it will change 
the character of the suit and raise a new cause 
of action and therefore he has dismissed the 
application to that extent. The applicant’s ad-j 
vooate contends that he has already tiled copies 
of his account books, and that he only wants 
to explain the real nature of the transactions 
and does not mean to change the character of 
the suit or raise a new causa of action. This 
argumant seems to be correct in substance. It 
appears that the amendment sought by the 
plaintiff regarding the relationship of the par¬ 
ties in transacting the present business ha9 
become necessary in view of the written state 
ment filed by the defendant- In paras 1 and 6 
of the written statement, it is admitted by the 
defendant that the plaintiff was a trading 
member of the Bullion Association, Jaipur, and 
that he (defendant) himself was its certified 
Dalai, that in his capacity as a Dalai he had 
transacted some business, but he made no- 
Benami transaction in the plaintiff’s Arbat. 
Since the defendant has denied the Benami 
nature of the transactions on whioh the plaintiff 
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had based his original suit, the plaintiff now 
wants to make an amendment accordingly. In 
my opinion, this does not change the charac¬ 
ter of the suit, nor does it raise an entirely 
new cause of action. What the plaintiff 
means is that the defendant is bound to reim¬ 
burse him for the loss of these transactions 
even though they were not benami and 
made by him as a Dalai. The amendment 
eought by the plaintiff is in conformity with 
the defendant’s own written statement. Order 6, 
R. 17, Oivil P. C., clearly lays down that all 
such amendments shall be made as may be 
necessary for the purpose of determining the 
real questions in controversy between the par¬ 
ties. The real point for controversy between 
the parties is whether the defendant is respon¬ 
sible to pay to the plaintiff the amount claimed 
by him in respect of the alleged transactions 
and to my mind, therefore, the trial Judge 
should not have refuse 1 to allow it. To this 
extent, it has committed a material irregularity 
in the exercise of his jurisdiction and therefore 
the application is fit to be allowed. 

[4] As regards the question of interest, I 
tfiink the application cannot be allowed because 
in the plaint it was clearly written by the ap 
plioant that he claimed interest on the basis of 
lustora prevailing in the market. Now he wants 
r,o pay that he is entitled to get this intorest on 
’■.he bvsi3 of '.heir mutual contract. This is an 
entirely new ground inconsistent with the pre¬ 
vious one and is. therefore, fit only to be 
"rejected. 

[5l The application is allowed and rejected 
in part as mentioned above. Parties will bear 
their own costs. 

V.B.3. Application allowed in part. 

A. I. R. (38) 1931 Rajasthan 61 [C . N. 24.] 

(JODHPUR BENCH) 

NAWALKISHO <E 0. J. AND GUPTA J. 

Lala and others — Petnrs v. The State. 

Criminal Revo. No. 28 of 1950, D/-15-12-1950. 

(a) Precedents —Single Bench Decision — Civil 
P. C. (1908), Pre—Criminal P C. (1898), S. 439. 

Normally speaking, it would indeed be proper that if 
on a revision preferred by some of the acou?e<3 persons, 
a Judge of the High Court sitting in Single Bench has 
taken a view favourable to them and acquitted them, 
another Judge dealing with another revision on a sub¬ 
sequent occasion by different set of the accused persons 
should, as far as possible, fall in line with the view 
which has already prevailed on the previous ocoaaion 
hut if ho finds, with duo deference to the Judge who 
dealt with the case on that ocoassion, that it is not 
possible to do so. then b3 is at liberty to strike a 
difiereut line altogether. A Division Bench is not at all 
fettered by any such considerations but is free to dis¬ 
regard altogether the view taken by a Judge eitting 
alone. [Para 2] 

Anno. C.P.C. Pre. N. 15; Cr. P. C., S. 439, N. 1. 


(b) Criminal P. C. (1898), S. 221—Charge tor 
transporting grain outside State. 

In a oharge under R. 81, Defences of India Rules, for 
attempting to transport grain outside the Bikaner State 
the notifications prohibiting suoh transport need not 
be mentioned. [Para 3] 

Anno. Cr. P. C„ 8. 221, N. 1. 

Hastimal — for Petnrs; 8umerdan—for the State. 

Nawalkishore C. J. — On 29-4-1948, Lala, 
Kasamdin, Nagarmal, Ibrahim, Munir, Moham¬ 
mad and Ohhotusingh, in all seven persons, were 
challaned under Rule 81, Defence of India 
Rules, in force in the former State of Bikaner, 
in the Gt. of Mag. 1 st Class Rajgarb, on the 
ground that they were attempting to smuggle 
fourteen bags of rioe on seven camels out of the 
State to Shekhawati on the night between the 
1 & 2-3-1947. AU these persons were convicted 
by the learned Mag. on 12-7-1948, & sentenced 
to a fine of Re. 400 each. The camels belonging 
to them & the bags of rice seized from their 
possession were confiscated. An appeal was filed 
in the Ot. of the learned Sps. J. Ghuru, but was 
dismissed on 20-4 1949. Thereafter, only four 
persons, namely, Ibrahim, Munir, Mohammad 
& Chhotusingh moved the H. 0. in revision 
with the result that on 18-11 1949 the order con¬ 
victing & sentencing them was set aside on the 
principal ground that the c harge as framed by 
the Mag. was defective as specific particulars of 
the manner in which the offence was committed 
& the precise nature of the offence were not 
mentioned; after holding that this omission had 
prejudiced the accused in their defence,the con vie- 
tions & sentences qua the above mentioned four 
persons were set aside. 

[2] After a lapse of nearly two months from 
the date of the above order of the II. C. in re¬ 
vision & after more than nine months from the 
date on which the learned See. J. had dismissed 
the appeal, the present appln. for revision has 
been preferred in this Ot on behalf of the re- 
maining three accused persons, namely, Lala, 
Kasamdin and Nagarmal and it is urged by the 
learned counsel on their behalf that the case 
against all the aacu=ed being identical, th^re is 
no reason why the order passed by the learned 
Mag. of the trial Ct. convicting & sentencing 
them should not also be set aside. This conten¬ 
tion of the learned counsel raises the question 
whether it is not open to a Judge or Judges of 
this Ct. sitting singly or in Division Bench to 
take in the same case a view which is different 
from that of another Judge who has dealt with 
a revision petn. preferred on a previous oc¬ 
casion. The learned counsel was unable to sup¬ 
port his argument by any authority on the point. 
He, however, relied upon the provisions of 
s. 439, Criminal P. C. & argued that the learned 
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Judge who heard the former revision petn. was 
competent to deal with the cases of the present 
petnre. & to acquit them even though they had 
not applied in revision & therefore any other 
Judge or Judges of the H. C. while dealing with 
the cases of thOBe who had not applied in revi¬ 
sion must conform to tbe judgment of that 
Judge. We are unable to accept the contention. 
As it is, though one Division Bench should re¬ 
gard itself bound by the decision of another 
Division Bench on a question of law, a Judge 
deciding a case singly is certainly not bound 
on a question of law by the view of another 
Judge sitting singly on a previous occasion Sc is 
at liberty to differ from it. (Vide Full Bench 
decision reported in Seshammi v. Venkata 
Narasimharao, A. I. R. (27) 1940 Mad. 356 : 
(i. L. R. (1940) Mad. 454 F. B.). The case of a 
Division Bench differing from the view taken 
by a Judge sitting alone stands on stronger 
footing. As has been observed by Leach C. J. 
in tho above decision, 

"the Division Bench is the final Ct. of appeal in an 
Indian H. C., unless the case is referred to a Full 
Bench” 

A it can safely be laid down that it is not bound 
by any view taken by another Judge of the 
H. C. sitting alone on some previous occasion. 
In our opinion, it makes no difference whether 
the cases thus dealt with are entirely indepen¬ 
dent or connected with each other. Normally 
speaking, it would indeed be proper that if on a 
revision preferred by some of the accused persons, 
a Judge of this Ct. sitting in Single Bench . has 
taken a view favourable to them Sc acquitted 
them, another Judge dealing with another revi¬ 
sion on a subsequent occasion by a different set 
of the accused persons should, as far as possi- 
b'e fall in line with tbe view which has already 
prevailed on tbe previous occasion but if he 
finds, with due deference to the Judge who 
dealt with the case on that occasion, that it is 
not possible to do so, then we are definitely of 
the view that he is at liberty to strike a differ¬ 
ent line altogether. The case of a Division 
Bench is entirely different and, in our opinion, 
a Division Bench is not at all fettered by any 
such considerations bat is free to disregard al¬ 
together the view taken by a Judge sitting 
alone. In our view, we would not be justified 
to feel ou-selves bound in this case by the view 
of the Judge who disposed of the former revi¬ 
sion unless we were satisfied that that view was 
correct. 

[3] The offence in this case consisted of the 
transport of grain from tbe territories of the 
former State of Bikaner to Shekhawati in 
Jaipur, an act which was prohibited by an 
order passed under R. 81, Defence of India 
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Rules, published by means of notifns. No. 16 of 
20 3 1942, & NO. 46 of 30 6 1943. These notifica¬ 
tions are not embodied in the charge. The 
learned Judge in Single Bench who disposed of 
the former revision was of the view that the. 
charge which had been framed against the ao- 
cused was defective because it did not gi?e 
specific particulars of the offence & the preoise- 
nature of the offence. Accordingly, the learned* 
counsel argues that as already held by the said 
Single Judge the charge is defective & must be 
so held by us as well. According to his conten¬ 
tion, the charge must not only contain the act 
which is alleged to have been committed but- 
must further mention the particular order which 
is said to have been infringed. In our opinion, 
a perusal of the oharge, as framed in this case* 
leaves no doubt whatsoever that all the neces¬ 
sary particulars, not only of the act but also of 
the law, are definitely mentioned there. The 
charge is sufficiently detailed inasmuch as it 
mentions that the acoused had been caught- 
transporting bags of rice on camels on the night 
between Sc 1 & 2-3-1947, from tbe territories of 
the former State of Bikaner to Shekhawati. 
Tbe exact place where they were caught is 
mentioned as Rohi Magahu which lies on the 
road to Shekhawati & tbe distance from the 
border, where they were caught, was mentioned, 
as one & a half miles. Tbe law under which 
they were punishable was mentioned in the 
charge as B. 81, Defence of India Rules. Ac¬ 
cording to 8. 221, Criminal P. C., the charge 

must state the offence with which the accused 

% 

is charged & if the law which creates the offence 
does not give it any specific name, then so 
much of the definition of the offence must be 
stated as will give the aocused notice of the 
matter with which he is charged. Further, the 
law & section of the law against which the 
offence is said to have been committed, shall 
also b 9 mentioned in the charge. In our opi¬ 
nion, all these requisites of tbe charge, as it 
ought to be framed according to 8. 221 are all 
there in the charge which haB been framed 
against the acoueed. The learned counsel urges 
that it was incumbent that the actual notifica- 
tions by which the transport of grain was 
prohibited should al30 have been mentioned in 
the charge, but we consider that this would 
have made the charge unnecessarily cumber¬ 
some & these notifications need not at all have 
been incorporated in it. A perusal of the charge, 
as framed, does not leave the slightest doubt 
regarding the offence for which the accused 
were being proceeded against & therefore, we 
are wholly unable to understand how can it be 
urged with any reason or show of reason that 
there was an error or omission in the framing 
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of the charge & that, accordingly, there wag a 
failure of justice. Even according to 8. 537, 
Criminal P. 0., assuming for a moment that 
there was something lacking in this charge, it 
is nob open to this Ct to reverse the order 
passed by the learned trial Mag. unless it is 
shown that there has been a failure of justice. 
The explanation added to S- 537, makes it clear 
that in determining whether an error or omis¬ 
sion has occasioned a failure of justice, the Ct. 
Bhould take into consideration the fact whether 
the objection could & should have been raised 
at an earlier stage in the proceedings. It was 
certainly open to the accused after the charge 
had been framed, to bring it to the notice 
of the trial Mag. that they did not exaotly 
understand the offence for which they were 
being proceeded against but this was not done. 
From whatever aspect the case i3 considered, we 
are wholly unable to hold that any prejudice 
had been caused to the accused on account of 
the alleged omission in the charge, although 
elsewhere we have taken the view that -the 
oharge was properly framed & it did not suffer 
from any defect whatsoever. 

[4] The learned counsel has next urged that 
on the merits a case for conviotion has not been 
made out & in this connection, he has taken us 
at length through the evidence which has been 
produced by the prosecution for the purposo of 
showing that it has not been establisned beyond 
all manner of doubt that the accused were 
taking the bags of rice to Shekha «ati His conten¬ 
tion is that they were caught within a mile from 
the border of the Bikaner State at Kohi Hugabu 
from where there are five or six roads going 
outside as well as inside that State. He has 
further contended that according to the state, 
ments of the acoused themselves, the rice was 
being taken to a village called Sankhu where, 
according to the prosecution witnesses them- 
selves it was eelling at a much higher price than 
at Sekhawati. He has, in this connection, drawn 
our attention to the statements of p. Ws. 3 & 4 . 
He -has further referred to the statements of 
P. Ws. 1 & 2 for the purpose of showing that the 
footprints qf the accused on the road leading to 
Shekhawati had beeen shown to the Motbirs 
but urged that according to the statements of 
these Motbirs, this was wrong. 

[6] According to notifn. no. 16 dated 20-3. 
1942, the export of rice outside the limits of the 
Bikaner State either by road or rail was prohi¬ 
bited but in order that the conviction of the 
petnrs. may ba upheld, it must be established 
beyond all doubt that they were exporting the 
bags of rice seized from them outside the limits 
of the State. On the evidence produced by the 
prosecution, this cannot be said to have been 


established- As stated above, the accused were 
oaught at a place from where several roads 
branoh out in different directions &, therefore, 
it is impossible to hold that at the time the 
destination of the accused was Shckbawati. The 
evidence to the effect that there were footprints 
of the accused on the road leading to Shekba- 
wati is not reliable inasmuch aB it has been 
contradicted by the Motbirs . In any case, even 
if some footprints were found on the road men¬ 
tioned above, there is nothing on the record to 
show that they were, covered & got compared 
with those of the accused. The learned Public 
Proaeoutor has frankly conceded that on the 
evidence, as it stands on the record, the case 
against the acoused is at best doubtful inasmuch 
as this evidence does not point conclusively to 
the fact that the accused were caught while 
exporting the grain to Shekhawati. He has, 
however, drawn our attention to notifn. No. 68 
dated 12 - 5 - 1948 . It has been described as Pre- 
vention of Smuggling Order, 1948 . and made 
applicable to the whole of the “prohibited area”. 
The “prohibited area” has been mentioned as 
meaning the area extending inside five miles 
from the border line of the State or where 
there is no inhabited locality within this area, 
the nearest inhabited locality outside this area 
within the State. Accordingly, the learned Public 
Prosecutor urges that sinoe the accused were 
oaught within a mile from the border of the 
Bikaner State which, according to the above 
mentioned order, should be deemed to be “prohi¬ 
bited area”, it should be held that the accused 
were there for the purpose of exporting the 
grain from the State of Bikaner. The conten¬ 
tion of the learned Public Prosecutor is not 
without force but it may be noted that the 
Prevention of Smuggling Order has been made 
applicable to commodities which may be declared 
and notified as essential by His Plighness’s 
Government from time to time. It appears that 
there is no notification of the Govt, of Bikaner 
by which rice was ever declared to be an essen. 
tial commodity and notified as such. In any 
case, it has not been brought to our notice. In 
the circumstances, the Prevention of Smuggling 
Order, 1948 , is of no avail in this case. 

[ 6 ] We accordingly, accept this revision, set 
aside the order convicting & sentencing the 
accused and hereby acquit them. 

[7] Gupta J.—I agree. 

DJI. Revi iio7i accented. 
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Nawalkishore C. J. AND Bhardwaj J. 

Madangopal — Applt. v. Narsingdas & Sons 
Besps. 

First Appeal No. 32 of 1949, D/-2 8-1950. 

(a) Negotiable Instruments Act (1881), S. 28 — 
Personal liability of agent. 

Where a person after signing his name on a negoti¬ 
able instrument adds Managing Director or Managing 
Agent, it is net sufficient to indicate that be is making 
the Company liable and thereby exoluding his personal 
liability. He must clearly indicate the name of the 
principal on the instrument itself and state that he is 
doing it for or on behalf of such principal as agent and 
not in his personal capacity. [Para 4 ] 

Anno. N. I. Act, S. 28, N. 2. 

(b) Negotiable Instruments Act (1881), S. 80 — 
Hundi-Rate of interest - Discretion of Court in 
granting interest. 

Where a Hundi executed in Calcutta in favour of a 
person in Marwar at a time when the Negotiable Instru¬ 
ments Act was not in force in Marwar on the date of 
suit was silent a9 to the rate of interest, no interest oan 
be claimed up to the date of the suit but interest pen¬ 
dente lite and future interest at the rate of 6 per oent. 
per annum can be awarded by the Court under its dis- 
oretion. [ Para 5 j 

Anno. N. I. Act, S. 80, N. 1. 

Sohannath—for Applt.; Amritraj—for Resp. 

Nawalkishore C. J. — This ia a defendant's 
regular first appeal from the judgment of the 
learned District Judge deoreeiDg the plaintiffs' 
suit for us. 5800 with ooets. 

[2] The various events in this case date baok 
to 1941 when the defendant was carrying on 
business in Calcutta and aoting as the Manag¬ 
ing Director of a firm by the name of Film 
Corporation of India Ltd. In the months of May 
and June 1941, he drew three Hundies in bis 
capacity as Managing Director of the above 
mentioned firm as per detail below: (l) On 31 5- 
3941 he drew a Hundi for Be. 1200 in favour of 
Mt S. Davi. ( 2 ) Again on 31 5 I9n he drew a 
Hundi for Be. 1200 in favour of Narsinghdas 
Agarwal and Sons. (3) On 24 6-1941 he drew a 
third Hundi for Be. 2500 in favour of Narsing¬ 
das Agarwal and Sons. 

[3] The drawee of these Hundies was Madan¬ 
gopal Kabra, 1 Motisil Street, Calcutta. All 
these H indies were payable after sixty days 
and when they were presented to him, be 
accepted them. Under the acceptance he signed 
his own name but also added M. D. after his 
signature. The Hundi in favour of Mt. Devi 
was endorsed to Narsingdas Agarwal and Sons. 
Accordingly, since payment due under these 
Hundies was not made on 1-5-1944, notice was 
sent to Madangopal Kabra calling upon him to 
pay the sum of R8. 4900 due on account of 
principal and Rs. 800 as interest under the three 
Hundies and later on, since there was no res¬ 


ponse to this notice, the Bait, out of which this 
appeal arises, was instituted for the recovery of 
B8. 6800 including interest up to date at 6% pet 
annum. The defendant pleaded that the Hundies 
had indeed been executed by him as Managing 
Director of the Company but that they had also 
been accepted by him in the same capacity and 
not in his personal capacity. He accordingly 
pleaded that he was not personally liable under 
these Hundies. He also pleaded that the plain¬ 
tiff was not entitled to interest. Several other 
pleas were raised but they are not material for 
purpoees of this appeal. The learned District 
Judge, who tried this suit, came to the conclu¬ 
sion that the defendant had *by accepting the 
Hundies undertaken a personal liability. Ac¬ 
cordingly, he passed a decree for the principal 
amount due and also awarded interest at 6% pet 
annum by force of 8. 80, Negotiable Instru¬ 
ments Act. Interest pendente lite and future 
interest at 6% per annum was also awarded till 
the date of payment. 

[4] The learned counsel for the defendant, 
appellant has confined his arguments in this 
appeal to two points only namely (l) That the 
defendant was not personally liable. (2) That 
since Negotiable Instruments Aofc was not in 
force in Marwar at the time the suit was insti¬ 
tuted, the learned District Judge erred in award¬ 
ing interest under S. 80 of the Act and also in 
awarding interest pendente lite and future in¬ 
terest. So far a3 the first point is concerned, 
after hearing the learned counsel for the parties, 
we are firmly of the view that the learned Dis¬ 
trict Judge has arrived at a oorreot conclusion. 
As will be clear from the detail given above, 
the Hundies were exeouted by Madangopal Kabra 
as Managing Director of the Company but the 
drawee of these Hundies and the person accept¬ 
ing them was not the defendant in his capaoity 
as Managing Director. Undoubtedly, when he 
acoepted these Hundies, he added M. D., obvi¬ 
ously meaning “Managing Director’’ after his 
signature but it is a question whether this addi¬ 
tion of M. D. is by itBelf Buffi sient to indioate 
that the defendant bad not undertaken a per¬ 
sonal liability. This iB a point concerning gene¬ 
ral legal principles surrounding ^negotiable 
instruments and we will deal with it presently. 

It may be pointed out here that P W. 1 Dbaram- 
deo, who had arranged the loan, stated that 
the money had been advanced on the guarantee 
of the defendant Madangopal and that he had 
acoepted all the three Hundies in his personal 
capacity. This witness also produced a certified 
copy of wbat purports to be the defendant’s 
affidavit in the Calcutta High Court in case 
No. 1357 of 1941. It bad been argued on behalf 
of the appellant in connection with this 
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document that it had not been duly proved, 


inasmuch as the certified copy did not bear the 
seal of a notary public or of a British Consul or 
diplomatic agent. The learned counsel argue3 
'that at the utmost, it was a public document in 
a-foreign country as indeed Calcutta was at the 
fc?rrv a of the institution of the suit vis-a-vis Jodh¬ 
pur, and, therefore, according to B. 78 (6), 
Evidence Act, it cr.uld be prove! either by the 
production of the original or of a copy certified 
"by the legal keeper thereof, with a certificate 
under the seal or a notary publio, or of a British 
Consul or diplomatic agent, thfet the copy i9 
duly certified by the officer having the legal 
3 us tody of the original, and upon proof of the 
character of the document according to the law 
of the foreign country. A perusal of tbs copy 
shows that although it had been certified by the 
Registrar of the High Court of Judicature at 
Calcutta to be a true copy of the original in his 
GOBtody, it does not bear either a certificate 
under the seal of a notary publio or one from a 
British Consul or diplomatic ag«nt. In the cir¬ 
cumstances there is no escape from the conclu¬ 
sion that the document wa9 neither admissible 
in evidence nor can it be said to have been 
proved. The learned District Judge'has drawn 
upon this document for supporting the conclu¬ 
sion arrive! at by him but it is obvious that in 
view of what has been stated above, it must be 
kept completely out of consideration. On the 
zocord as it stands, the ODly other statement 
which might have been material is that of the 
defendant himself but he did not mention any¬ 
thing substantial except that the hundies had 
been accepted by him as Managing Director or 
•&ho Film Corporation of India Limited. Accord¬ 
ingly, eo far as oral evidence is concerned, we 
are Ie f t with the statement of P. W. 1 Dharam- 
deo only. The important question which now 
atriees is whether there was any force in the con¬ 
tention put forward on behalf of the defendant 
ibat since ho had added t ho words ”M. D” after 
ibis signature while accepting the hundies, he 
could not be held to bo personally liable. Un¬ 
doubtedly. since the Negotiable Instruments 
A at was not in force in Marwar, reference to the 
various sections of this Statute would be futile. 
But on general principles it may be stated that 
ordinarily when a person signs a negotiable in¬ 
strument without showing on the face of it that 
2ie eigns a3 an agent, he will he personally bound. 
It is well established that it must be clear on 
the face of a negotiable instrument who has 
assented it and whose estate is liable on it. 
Accordingly, if it is not made ohar on the 
face of the note that the person signing it is 
binding not himself bub someone else, he must 
•Salmself take the consequences. In order to ex- 
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elude personal liability, an agent should indi¬ 
cate on the instrument that he signs as an agent. 
Merely signing as an agent has been held to be 
insufficient to indicate that the person signs as 
an agent only. In other words, he must clearly 
indicate the name of the principal on the instru¬ 
ment itself and state that he is doing it for or 
on behalf of such principal as agent and not in 
his personal capacity. An undisclosed principal 
is unknown in the case of negotiable instrument. 
Accordingly, it has been held that where a 
person after signing his name adds Managing 
Director or Managing Agent, it is not sufficient 
to indicate that ho is making the Company 
liable and thereby excluding his personal liabi¬ 
lity. In Jhandumal v. Official Liquidators, 
Dshra Dun Mussoorie Electric Tramway Co., 
62 A till. 883 : U. I. R. (17) 1930 ALL. 778), a 
promissory note wa3 signed by T. B. Gilani, 
Managing Agent, Dehra Dun Mussoorie Electric 
Tramway Company but it was held that it was 
not binding on the Company as the name of the 
maker of the promissory note was Gilani and 
not that of the Company and the words append¬ 
ed after his name were a mere description of 
Gilani. Similarly, in Sree Lai Mangtulal v. 
Lister Antiseptic Dressing Co. t 52 Gal. 802 : 
(A. I. R. (12) 1925 Oal. 1062), a hundi was drawn 
in favour of the firm Mitra and Sons and was 
endorsed twice by them, ‘'Mitra and Sons” and 
again “Mitra and Sons” Managing agents, 
Lister Antieeptic3 and Dressing Company Limi¬ 
ted. It was held that the words “Managing 
Agen s, Lister Antiseptios and Dressing Com¬ 
pany Limited” were merely descriptive of Mitra 
and eons and did not bind the Company. In 
Sitaram Krishna v. Chimandas Fatehchand, 

52 Bom. 640 : (A. I. R, (15) 1928 Bom. 516), the 

Managing Proprietor of a firm signed the 
hundi as “G. V. Athale, Managing Proprietor, 
Gangadbar and B. Friend?, Sandhurst Road, 
Bombay.” It was held that the firm Ganga- 
dhar and B. Friends was not liable bub Athale 
was personally liable as the words following 
his nama were mere description and did not 
show that he had signed as agent merely. In the 
case before us, the defendant ha.s accepted the 
hur.dies, indeed mentioning after his signature 
that be was doing so as Managing Director, but 
ho has not added afterwards that he was ac¬ 
cepting them on behalf of the firm in his capa¬ 
city as an agent of that firm. In fact, while 
accepting the hundies, the principal for whom 
he was acting wa3 not diaolosd and it is well 
established that in an action on a bill of ex¬ 
change, it is not open by way of a defence to 
show that the signatory was in reality acting 
for an undisclosed principal. It might well be 
urged in this oase that the principal for whom 
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the agent was actiug was already well-known 
and could be no other than the Film Corpora¬ 
tion o! India Limited but this fact must actual¬ 
ly appear after the acceptance so that no doubt 
whatsoever may be left of the fact that the ac¬ 
ceptance had been made by the person making 
it, not in his personal capacity but as an agent 
for the principal expressly mentioned. In view 
of the above, there is no escape from the con¬ 
clusion that the defendant had undertaken a 
personal liability for the payment of the amount 
due under the hundies. 

[ 5 ] The next question that has been agitated 
on behalf of the appellant relates to interest. It 


is common ground, since it is conceded by the 
learned counsel for the respondents, that inas¬ 
much aB Negotiable Instruments Aot was not in 
force in Marwar on the date the suit was insti¬ 
tuted and the hundies themselves are silent as 
to the rate of interest chargeable on the amount 
advanced, the plaintiffs ODuld not claim any 
interest up to the date of the suit. The learned 
counsel for the appellant further urges that the 
learned District Judge also erred in awarding 
interest pendente lite and future interest at 6/6 
pes annum till repayment and has based his 
argument on the ground that the discretion 
Bhouid nob be exercised in favour of a person 
who has not chosen to specifically charge inter¬ 
est in the instruments themselves. It must be 
remembered that these handies were executed 
in Calcutta where the Negotiable Instruments 
.Act is in force and accordingly, the parties were 
fully aware that even if they did not speoify 
the rate of interest in the instruments them¬ 
selves interest would be awarded to them accord- 
ine to the provisions of section 80 of the Act. In 
|the circumstances, the contention put forward 
hv the learned counsel for the appellant for not 

teTest has no force. The amount was advanced 
sometime in 1941 and nothing whatsoever has 
been paid till now and on the top of it, when a 
suit for the recovery of <jbis amount was ac¬ 
tually instituted sometime in 1944, it was resist¬ 
ed by the defendant on a ground which has 
turned out to be altogether frivoloue. He has 
succeeded in keeping this litigation going for 
about six years. Accordingly, it seems to be a 
fit case in which the Court would be fully justi¬ 
fied in exercising its discretion in favour of 
awarding interest both during the pendenoy of 
the suit and till the amount is paid. In our opin¬ 
ion, this discretion has been properly exercis- 
ed by the learned Disfrict Judge. 

[6] The result is that this appeal partially 
succeeds and is accepted as such and the decree 
passed by tbe learned district Judge is hereby 
modified by reducing the decretal amount to 


rs. 4900 with costs on this amount and interest 
pendente lite and future interest at 6% per 
annum till realization. Since the appellant ha® 
succeeded to the extent of Rs. 9C0, he will gei 
his costs from the respondents on this amount 
in this Court while the respondents who have 
already been awarded costs on Re. 4900 in the 
Court below will get their coBts on this amount. 
in this Court as well. 

D.H, Appezl partly allowed'* 
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Sawa Applt v. Kuka, Resp. 

Second Appeal No. 216 of 1950, D/- 
Evidence Act ( 1872 ), S. 65 — Original doc*.. 

ment invalid — Effect. in 

If the original document is inadmtss&iciK 

rsrsri. MHS 5 

■could, therefore , be a manifest ^surdity 
told that secondary evidence may ^ , 

establish a fact, proof whereof by V rzrn0 *V ** 
ience is forbidden. (Pflrc ** 

Anno: Evidence Act, S. 65, N. 9. 




Resp • J . , 

JUDGMENT: This is a second appeal in n*• 
suit for redemption. The pltf sued the resp for 
redemption of a field on the allegation that it 
had been mtged for a sum of Rs. 50/- about 14 
years ago but the deft was not prepared tc 
redeem the possession after taking the amounts 
of mtge money. The suit was instituted on 
7-7-1945. The deft denied the mtge & alleged 
that the field had been actually sold by a deed 
dated the Asad Vadi 1 St. 1992 in lieu of Rfl. 
50/-. The trial Ct dismissed the suit & th& 
same judgment was upheld in appeal. 

(2) It was argued that the deed relied upon 
by the deft being unregistered was inadmissible 
in evidence & since the deft virtually admitted 
the pltf’s prior title & the suit was not barred 
bv limitation, the pltf should succeed even If 
the mtge was not proved. It was also argued., 
that the transaction of mtge was by oral con¬ 
tract & the evidence led in support thereof' 
should have been accepted by the two Cts. Tha 
learned counsel for the resp argued that what¬ 
ever may have been the law in Mewar prior 
to 1948, the provisions of the Indian T. P. Act. 
& the Indian Registration Act were made appli¬ 
cable after 1948, i.e., during the pendency of this 
litigation & that the sale-deed was admissible- 
for the collateral purpose of showing how the 
possession of the deft started & also for th6 
purpose of taking advantage of the doctrine of 
part performance laid down in S. 53 A, T. P. 
Act. The Registration Act of Merwar IH 
(3) of St. 1988 was introduced on 1-7-1932 & by 
S. 5 thereof, deeds of mtge were required to be 
registered irrespective of the amount securec. 
by the mtge. It was contended for the applt 
that this provision was applicable only tnb' 
transaction was evidenced by a deed but that 
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In the present case the mtge was oral &, there¬ 
fore, oral evidence should have been accepted. 

I and however, on going through the evidence 
that every one of the witnesses of the pltf states 
that the transaction of mtge was effected by 
a deed. The pltf who is P. W. 4 states that 
the deed of mtge was executed 9 or 10 years 
• ago. P. W. 1 Dewa states having seen the deed 
-■of mtge & having been asked by the deft’s 
lather to attest it but that he did not do so. 
jp. W. 2 Bhamra also said that the transaction 
waa reduced to writing. P. W. 3 Bhagga said 
that he had seen with Jalu — deft’s father — 
the deed after it had been executed. Learned 
counsel for the applt argued that in the plaint 
■ no reference had been made to the deed but 
in view of the admission of the pltf & all his 
witnesses, there is no doubt that according to 
the pltf the transaction of mtge was entered 
Into by the execution of a deed of mtge. The 
statement of the pltf was recorded on 2-11- 
1946, & in that statement he had stated that 
•the deed was executed 9 or 10 years ago, that 
Is, some time in 1936 or 1937. That this deed 
was not registered is evident from the fact that 
none of the witnesses has alleged its registra¬ 
tion & in fact learned counsel for the applt 
tried to argue that the document was not 
brought into existence at all. Under the law 
In Mewar which has been referred to above, — 
registration of a deed of mtge was compulsory. 
The point now remains to be considered is whe¬ 
ther secondary evidence of a document which 
is required to be registered imder the law 
but has not been so registered is admis¬ 
sible. The law is* well settled that if the ori¬ 
ginal document is inadmissible in evidence 
owing to its being unstamped or unregistered, 
secondary evidence is inadmissible vide 'Janar- 
dhan Kashinath v. Janardlian Vishwanath', 
AIR (14) 1927 Nag 214: (101 IC 839). Sec¬ 
tion 65. Evidence Act presupposes that but for 
one or more of the barriers to its production 
|KtAted in the section, the document would have 
been capable of proving its contents under S. 
64 read with S. 62. It would, therefore, be a 
manifest absurdity to hold that secondary evi¬ 
dence may be given to establish a fact, proof 
^whereof by primary evidence is forbidden. Under 
no circumstances can secondary evidence be ad¬ 
mitted as a substitute for inadmissible primary 
evidence. Where a party comes into Ct resting 
his claim on a written title which the law re¬ 
quires to be registered, he cannot, when he has 
Sailed to register, & is, in consequence, unable 
to use his title-deed, turn round & say that he 
could prove his title by secondary evidence. The 
various eases in support of the above proposi¬ 
tion are cited in Monir’s Law of Evidence, 1948 
Edn, at p. 528. The pltf's oral evidence of the 
terms of the deed of mtge was, therefore, in¬ 
admissible in evidence. The two Cts have 
rightly held that the pltf has failed to prove 
the mtge relied upon oy him & that he is 
not entitled to succeed. 

(3) The next plea taken by the deft as to 
his being the owner of the property under the 
sale deed cannot be accepted as the deed is not 
registered. The plea on the doctrine of part 
performance will only come in for examination 
If the pit!' files the suit on the basis of his 
title. The learned counsel intimaied that the 
pltf had filed the suit for possession on the 
basis of title & is pending in the lower Ct. 


The contention raised by the learned counsel for 
the resp about the admissibility of the docu¬ 
ment by virtue of the enforcement of the T. P. 
Act & the Indian Registration Act need not also 
be examined in this appeal. As a result, this 
appeal has no force & is dismissed with costs. 
r> jj Appeal dismissed. 
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Laxmichand, Applt v. Gokal Prasad and 
another, Resps. 

Civil Misc. Appeal No. 47 of 1950, D/- 5-1-1951. 
Civil P. C. (1908), O. 38, R. 2 — Extent of 

surety's liability. . _ 

The question whether a surety has incur) ed 

liability under his bond always depends upon 
the strict terms of the bond and he cannot be 
held liable except to the extent to which he has 
bound himself. If the contingency, in which 
the bond, is sought to be enforced, does not fall 
within its language, it is not permissible to 
override that language in the light of what the 
parties intended if they did not succeed in ex¬ 
pressing that intention in suitable language. 
Even if the surety bond was executed in pur¬ 
suance of an order passed under O. 38, R. 1 the 
Ct must still resort to the language of the bond 
itself and then determine the extent to which 
the surety had undertaken the liability. If the 
liability is only during the proceedings in con¬ 
vection with the suit and execution proceedings 
are not mentioned in the bond, the liability 
must be restricted to the proceedings in the suit 
and not to execution proceedings. (Para 4) 

Anno: C. P. C., O. 38 R. 2, N. 5. 

RIanakmal, for Applt — Chandmal, for Resps. 
JUDGMENT: This is a pltf’s appeal against 
the judgment of the learned Dist J., Jodhpur, 
holding that the terms of surety bond did not 
make the surety liable in the execution proceed¬ 
ings. The facts relating to this case are these: 

(2) Laxmichand applt instituted a suit against 
Rao Raja Gordhansingh for the recovery of 
Rs. 2,249/- in the Ct ol Civil Judge, Jodhpur, & 
on 23-2-1949 applied for the issue of a warrant 
of arrest before judgment against the deft 
under O. 38, R. 1, C. P. C. On 28-2-1949, a 
warrant was ordered to be issued accordingly & 
Gokal Prasad, resp, stood surety & executed a 
bond as follows: 
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131 Shortly after the execution of this bond, 
the parties appear to have come to terms & ac- 
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cordingly, on 4-4-1949 a consent decree was pass¬ 
ed against Gordhansingh. On 14-4-1949, Gokal 
Prasad surety applied under O. 38, R. 3 for being 
discharged from his obligation as a surety. A 
notice was issued to the deft but service could 
not be effected upon him. Even a warrant of 
arrest issued against the deft could not be exe¬ 
cuted & hence the surety’s appln remained un¬ 
disposed of. In the meanwhile, Laxinichand 
filed an appln for execution of the decree & 
on 13-10-1949, a notice was issued to the surety 
either to produce the judgment-debtor or depo¬ 
sit the amount of the bond. The 14-11-1949 was 
the date fixed but the judgment-debtor was 
not present &, accordingly, the surety was 
directed to deposit Rs. 2,249/-. Against this 
order, an appeal was filed in the Ct of the 
learned Dist J., who set aside the order of the 
trial Ct & held that the surety was not liable 
as he had undertaken to produce Gordhan¬ 
singh only in the suit & not in the execution 
proceedings. 


(4) After hearing the learned counsel for the 
parties, I am of the opinion that the conclusion 
arrived at by the learned Dist J. is correct. The 
bond was executed after a warrant of arrest had 
been issued in term of O. 38 R. 1 which were 
to the effect that Rao Raja Gordhansingh was 
to be taken into custody & brought before the 
Ct in order that he may show cause why he 
should not furnish security for the amount of 
Rs. 2,249/- for his personal appearance before 
the Ct until such time as the said suit was 
fully & finally disposed of ‘until satisfaction of 
decree that may be passed against him in the 
suit’. According to Form No. 2 in Appendix 
F, C. P. C., bond is intended to be executed in 
these very words, that is, the surety undertakes 
that the deft shall appear at any time when 
called upon while the suit is pending & until 
satisfaction of any decree that may be passed 
against him in the said suit. The bond in suit 
was however, not executed in these terms & 
is clear that Gokal Prasad undertook to pro- 
duce the deft only in the suit & agreed to;pay 
the sum of Rs. 2,249/- m ^se he failed to do 
so or if the deft disposed of his Property. He 
did not mention in the bond that the deft will 
ADDear not only while the suit was pending but 
also until satisfaction of any decree that may 
be oassed against him. The question whether 
a 6 surety has incurred liability under the bond 
always depends upon the strict terms of the 
bond & he cannot be held liable except to the 
extent t" which he has bound himself. If the 
contingency, in which the bond is sought to oe 
enforced, does no* - fall within its language, as 
heK in ‘Elaya Pillai v. Muhammad Ibrahim’, 
AIR (35) 1948 Mad 302: (1948-1 MLJ 75), 

it is not permissible to override that language 
in the light of wnat the parties intended if 
they . ia not succeed in expressing that inten¬ 
tion in suitable language. The learned counsel 
for the applt concedes the foice of these prin¬ 
ciples but urges that the bond should be con¬ 
strued in the light of the circumstances & the 
order in pursuance of which the bond came to 
be executed. He has cited ‘Raghunandan Pra¬ 
sad v. Kirtya Nand’, AIR (19) 1932 PC 131. 
(136 IC 629), in support of this proposition but 
it is clear from a perusal of this judgment that 
the circumstances & the order directing the 
security to be given are to be resorted to only 
where there is a doubt or difficulty about the 


construction of the language of the bond. In 
this case, on a plain perusal of the bond, no 
such difficulty arises. A reference has been 
made during the course of arguments to an 
appln dated 14-4-1949 made by the surety him¬ 
self in which he affirmed the position that he 
had executed the bond under O. 38, Rr. 1 ft 2, 
C. P. C., & it has accordingly been contended 
that whatever be the language of the bond. It 
must be held that the surety had undertaken 
to produce the deft m the execution proceed¬ 
ings as well. This, however, is not a correct 
proposition. The bond was no doubt executed 
in pursuance of an order passed under O. 39, 
R. 1 but the Ct must still resort to the lan¬ 
guage of the bond itself & then determine the 
extent to which the surety had undertaken the 
liability. If it is only during the proceedings* 
in connection with the suit & execution proceed- 
ings are not mentioned in the bond, the 11 b^ 
bility must be restricted to the extent to which 
it has been undertaken. The learned counsel 
argued that the word “suit” shouldbe deemedr 
to include execution proceedings. This[conten¬ 
tion however is contrary to the plain language 
of O. 38, R. 2 where suit has beei * men . Uo, JJ*? 
as something different from proceedings in the 
execution of a decree. This view prevailed in 
a judgment by Bapna J. in ‘Shyamdas v. Firm 
BudhmaT, (Civ App No 38 of 1949) where it 
was held that under O. 38, R. 2, execution pro¬ 
ceedings had been differentiated from suits, i 
respectfully a^ree with the view taken m that 
judgment & liave no hesitation in rejecting the 
contention of the learned counsel for the applt. 
The result is that this appeal fails Si is hereby 
dismissed with costs. 

D H Appeal dismissed 
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Surja, Petnr v. The State. 

Criminal Ref. No. 141 of 1950, D/- 13-6-1950. 

Criminal P. C. (1898), S. 397 — Sentences* 
passed in separate trials. 

Where a person has been convicted o/ an 
offence under S. 302, Penal Code and sentenced 
to life imprisonment and subsequently in & 
separte trial he has been convicted of an offence 
under S. 406, Penal Code and sentenced to tar* 
prisonment, the Mag is competent, under S. 397 , 
to make the subsequent sentence run concur¬ 
rently with the previous sentence though passed 
in a separate trial. (Para 3> 

Anno : Cr. P. C., S. 397, N. 4. 

Sumer Dan, Asst Govt Advocate, for The State. 

ORDER: This is a reference made by the 
Ses J., Ganganagar who has recommended that 
the order of the Sub-divisional Mag, Ganga¬ 
nagar, contained in his judgment dated the 
25-2-1950, by which he has ordered that the sen¬ 
tence passed on him under S. 406, Penal Code, 
be made to run concurrently with the sentence 
of imprisonment previously passed against the 
convict in a separate trial for an offence under 
S. 302, Penal Code, be set aside. 

(2) It appears that one Surja had been con¬ 
victed of an offence under S. 302, Penal Code, 
& sentenced to life imprisonment. Subsequently,, 
he was charged & tried for an offence under S. 
406 & convicted for the same. The learned: 
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Sub-divisional Mag v/ho sentenced Surja. to one 
year's rigorous imprisonment ordered that the 
sentence be made to run concurrently with the 
sentence passed on him under S. 302, Penal Code. 
Suria, thereupon, went up in appeal to the Ses 
J., Ganganagar. Dining the course of the hear¬ 
ing of the appeal, it was discovered by the 
learned Ses J. that the Mag had made the sen¬ 
tence to run concurrently with a sentence passed 
on him previously in a separate trial for an 
offence under S. 302, Penal Code. He. thought 
the order to be illegal & made the present refer¬ 
ence. The learned Asst Govt Advocate opposes 
the reference. He urges that the Mag was em¬ 
powered, to pass the order he did, under S. 397, 
Cr. P. C., sub-s (1), the last & relevant words 
of which are: 

“Unless the Ct directs that the subsequent 
sentence shall run concurrently with such pre¬ 
vious sentence.” 

(3) I agree with the learned Asst Govt Advo¬ 
cate. The learned Sub-clivisional Mag was com¬ 
petent under the above quoted provision of S. 
397, Cr. P. C. to pass the order in question & 
make the subsequent sentence passed by him to 
run concurrently with the previous sentence 
passed against Surjaram though in a separate 
trial. In this view, I am supported by a deci¬ 
sion reported in 'Mahadeo v. Emperor’, AIR 
(13) 1926 Nag 426: (27 CrLJ 807). The re¬ 
commendation of the learned Ses J. cannot be 
accepted & the reference is rejected. It appears 
that the attention of the learned Ses J. was 
not drawn to the above provision made at the 
time of amendment of the Cr. P. C. 

(4) The learned Asst Govt Advocate has fur¬ 
ther pointed out that the learned Ses J. had 
made the reference without disposing of the 
appeal of Surjaram who was a long-term pri¬ 
soner in the Central Jail, Bikaner. He has 
pointed out that the learned Ses J. was wrong 
in making this reference without disposing of 
the appeal. He has, therefore, requested that 
the records be returned to the learned Ses J. 
for disposal of the appeal. There is much force 
in what the learned Asst Govt Advocate has 
said. It was only after the dismissal of Surja- 
ram's appeal & maintaining the sentence im¬ 
posed on him by the trial Ct that the necessity 
for a reference of the kind could have arisen. 
There would have been no necessity of this 
reference in case Surjaram's appeal were ac¬ 
cepted. The records are returned to the learned 

Ses J. for disposal of the appeal according to 

law. 

Reference rejected. 


A. I. It. (33) 19.) 1 RAJASTHAN G9 (C. N. 29) 

(JODHPUR-BENCH) 

A 'AWALKISIIORE C. J. AND BAPNA J. 

Haqiqatullah Khan, Pctnr v. The State. 

Criminal Misc. Appln. No. 31 of 1950, D/ 
7-8-19o0. 


(a) Public Safety — Preventive Detention Ac 
(1950), S. 7 — "As soon as may be" — Meanim 
of — Criminal P. C. (1898), S. 491. 


Where a contention is based on the question of 
delay, it is for the Govt to ex-plain why the 
grounds were not furnished sooner than they 
were. Thus, this is a question of fact on which 
light can be thrown by the Govt alone. It is 


therefore necessary that the allegation must find 
a place in the petn under S. 491, Cr. P. C. 

(Para 6> 

Anno: Cr. P. C., S. 491, N. 7. 

(i>) Public Safety — Preventive Detention Act 
(1950), S. 7 — Furnishing copy oj grounds to 
detenu — Necessity of. 

It is not at all imperative under S. 7 to fur¬ 
nish a copy of the grounds to the detenu. 
Though it is desirable to supply such copy to 
the detenu as it would greatly facilitate the 
making of a representation this would be un¬ 
necessary where the detenu had the grounds 
before him when he made the representation 
and was not handicapped by a copy not having 
been supplied to him. (Para 6) 

(c) Public Safety — Preventive Detention Act 
(1950), S. 7 — Grounds of detention — Vague¬ 
ness. 

Where the grounds furnished to the detenu 
contain fairly detailed references to his activi¬ 
ties and the detenu had absolutely no doubt or 
misgiving in his mind regarding them they can¬ 
not be held to be vague or indefinite merely . 
because the dates of the activities imputed to 
the detenu at various places were not men¬ 
tioned. (Para 8) 

(d) Public Safety — Preventive Detention Act 
(1950), Ss. 3, 12 — Period of detention how to be 
specified. 

It is not necessary that the periodof deten¬ 
tion must be specified in the order of deten¬ 
tion itself. It can be specified by a separate 
order passed subsequently. (Para 9 > 

(<?) Public Safety — Preventive Detention Act 
(1950), S. 3 (1) (a) (ii) — ‘Security of State’ — 
Meaning of. 

Where the detenu is detained as his remain¬ 
ing at large constituted a great danger to the 
security of the State the further fact mentioned 
in ground of detention that he was also a 
danger to the maintenance of communal har¬ 
mony serves only to show how he was a danger 
to the security of the State. (Para 10) 

(f) Public Safety — Preventive Detention Act 
(1950), S. 3 —- Person already under detention 
under S. 4, Rajasthan Public Security Ordinance 
(1949) — Fresh Order under S. 3 — General 
Clauses Act (1897), S. 6 — Constitution of India , 
Art. 22. 

Section 4, Rajasthan Public Security Ordinance 
(1949), became void on 26-1-1950 and so deten¬ 
tion under the Ordinance of a person for a 
period longer than three months after the Con¬ 
stitution of India came into operation also be¬ 
came illegal. In such a case fresh order of 
detention can be passed against the person 
under S. 3, Preventive Detention Act even if 
the acts were committed previous to the first 
order of detention. Section 6, General Clauses 
Act xvould not apply in such a case. (Para 11) 

Anno: G. C. Act, S. 6, N. 2. 

Amritraj and Ganpatsingh, for Pctnr — Man- 
sharam. Govt Advocate, for The State. 

N AW ALKISIIORE C. J: This Ct has been 
moved by Haqiqatullah Khan for action being 
taken under S. 491, Cr. P. c. on the ground 
that his detention in the Central Jail of Jodh¬ 
pur under the orders of the Rajasthan Govt was 
illegal & improper. 

(2i A few facts may be stated to show how 
the question involved in this petn, arises. On 
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10-12-1943 an order was passed by the Govt of 
the United States of Rajasthan that it was 
satisfied that with a view to prevent the petnr 
from acting in a manner prejudicial to public 
safety, the maintenance of public order & com¬ 
munal harmony, it was necessary to detain him. 
An order was accordingly passed that he shall 
be arrested forthwith & detained in Jail for a 
period of six months from the date of his arrest. 
It is alleged in the petn that he was actually 
•arrested under the Rajasthan Public Security 
Ordinance of 1949 on 11-12-1949. On 26-1-1950, 
the Constitution of India came into force & 
according to Art. 13 (1), all laws in force in 
the territory of India immediately before the 
commencement of this Constitution, in so far as 
they were inconsistent with the provisions of 
Part III became to the extent of such inconsis¬ 
tency, void. According to Art. 22 Cl. (4), Con- 
stiiucion of India, a person could not be de¬ 
tained under the Preventive Detention Act for a 
longer period than three months. By Cl. (7), 
it was provided that the parliament may by 
law prescribe the circumstances under which a 
person may be detained for a period longer than 
three months. It became necessary, therefore, 
that the parliament should legislate & amend 
the law relating to preventive detention with 
the result that on 25-2-1950, the Preventive 
Detention Act IV (4) of 1950 was enacted & it 
was expressly provided in S. 12 that a person 
may be detained for a period longer than three 
months but not exceeding one year from the 
date of his detention. The result of this enact¬ 
ment was that on 26-2-1950 a fresh order of 
detention was drawn up & served upon the 
petnr. In this order, it was stated that the 
petnr was being detained in order to prevent 
him from acting in a manner prejudicial to the 
security of the State. The period of detention 
was not mentioned in this order. The period 
wl'.s specified by another order passed on 4-7- 
1950 according to which the petnr was to be 
detained lor nine months beginning from 26-2- 
1950. Under the first order of detention dated 
10-12-1949 the Govt furnished to the petnr the 
various grounds on which the order of deten¬ 
tion had been made. These grounds run as 
follows: <i) The said Shri Haqiqatullah Khan 
was an extreme communalist & his activities 
were calculated to promote feelings of enmity 
& hatred between Muslims & Hindus, <ii) he 
was in league with some anti-Indian elements 
in Pakistan & was in secret communication 
with them. He had been requesting them to 
get some people ready who could return to 
Manvar & settle there with a view to assist him 
in his anti-Indian & anti-Hindu activities; (in) 
he used to visit Banner & the border termi¬ 
nus railway station on the Jodhpur State Rail¬ 
way, Munabao frequently on the pretext of 
being an importer of certain goods from Pakis¬ 
tan But in fact he used to contact Muslims 
coming into India or going out to Pakistan & 
thus pass on the information to Pakistan; dv) 
He had secret discussion & meetings with the 
Muslims of Nagpur & Roal. He exhorted the 
Muslims to unite & make a firm stand against 
the Hindus. He further asked them to keep 
arms & ammunition in order to meet the 
Hindu menace, otherwise he said the days 
were not far off when Muslim houses in Mar- 
war would be looted & their women would be 
dishonoured* He got those present to sign the 


pledge. As a result of such speeches com¬ 
munal riots took place at Roal & Nagpur. On 
search by the local Police, loaded guns, ammu¬ 
nitions & swords & ‘frasas’ were discovered in 
the houses of some Muslims; (v) he visited 
Merta where he delivered similar speeches; 
(vi) in the opinion of the Govt his remaining 
at large would constitute a grave danger to the 
public safety, the maintenance of public order 
& communal harmony. 

(3) This was done practically on the same 
day on which the order of detention was passed. 
The second order of detention was passed on 
26-2-1950, but for reasons which have not been 
explained, the grounds of detention were not 
communicated to the petnr till 21-3-1950. The 
petnr complained in this Ct by means of an 
affidavit dated 8-7-1950 that the grounds of h« 
detention were read over to him on 21-3-1950 W 
the Supdt, Jail & after he had made an en¬ 
dorsement “received one copy , 1 the Supdt had 
refused to supply the copy to him. rnere- 
unon the Supdt, Central Jail, was called to 
explain by means of an affidavit h°w the ma^ 
ter stood The affidavit furnished by him is 

on the record & it is clear n ^ m n o t P be US gWen 
it that although a copy c ? u c ld nf n ?L b jJ no 
to him according to the rules of the> Jail, ne 

was allowed to see the grounds on many occa- 
Xons & had made use of the memorandum 
containing the grounds of his detention fre- 
auently before drafting the representation to 
the Govt. The affidavit further points out 
that copy of the grounds of his detention was 
never asked for either by the petnr or by his 
counsel & that copies of the detention orders 
dated 11-12-1949 & 23-2-1950 were supplied to 
the latter on 6-6-1950 on a demand by him. 
Tt appears from the record that the petnr had 
nireadv retained a counsel who drafted his re¬ 
presentation to the Govt on 3-5-1950. Another 
representation was drafted by the petnr him¬ 
self & is a very lengthy document covering 
nearly 3} foolscap pages & deals with all the 
grounds one after another in detail. It is not 
necessarv to set out over again the grounds 
which had been read out to the petnr on 21-3- 
1950 as they are identical with those given 
above. By means of a letter dated 7-6-1950, 
the petnr was informed that his representation 
had been rejected by the Govt. On 12-6-1950, 
the petnr filed the present petn under S. 491 
Cr P. C., in this Ct & the following grounds 
have been specifically raised by him: (1) That 
since in the detention order dated 26-2-1950 
the period of detention was not disclosed, the 
detention after the expiry of six months was 
illegal & improper. (2) That the grounds of 
detention were read over to the petnr on 21-3- 
1950 but in spite of a demand, a copy of the 
ground was not supplied to him. The petnr 
could hardly recollect the charges against him 
& the result was that he was deprived of the 
right of making any representation refuting 
the charge. The Govt by not supplying a copy 
of the grounds did not comply with a manda¬ 
tory provision of the law &, therefore, the deten¬ 
tion of the petnr was illegal. (3) That the 
petnr was in custody since 10-12-1949 & under 
S. 12, Preventive Detention Act of 1950, it was 
incumbent upon the Govt to review the deten¬ 
tion order but that since this had not been 
done, further detention of the petnr was ille- 
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gal. (4) That the grounds of his detention 
were 'vague, indefinite, incomplete & false. 

(4) This petn was supported by an affidavit. 
The reply of the Govt was: (1) That the deten¬ 
tion of the petnr is not illegal merely because 
the period of detention is not mentioned in 
the order. The period of detention was spe¬ 
cified in a subsequent order. (2) That the 
grounds of detention were communicated to 
the petnr & it is clear from the representation 
made by him that he had them all before him 
when he drew it up. Therefore, it was untrue 
that the petnr had been deprived of the oppor¬ 
tunity to make a representation refuting the 
charges against him. (3) That the Govt were 
considering the question of the review of the 
order of detention & the time for it had not 
yet passed as the order could be reviewed 
before 26-8-1950. Section 12, Preventive Deten¬ 
tion Act 1950 could not apply to his earlier 
detention under the Rajasthan Public Security 
Ordinance 1949. 

(5) A reply was not furnished to the allega¬ 
tion that the grounds ,of his detention were 
vague, indefinite, incomplete & false. 

(6) In this Ct, it was argued by the learned 
counsel appearing on behalf of the petnr, to 
begin with, that the grounds of detention were 
communicated 23 days after the order of deten¬ 
tion had been passed. According to S. 7, Pre¬ 
ventive Detention Act, 1950, it is imperative 
that when a person is detained in pursuance 
of a detention order, the authority making the 
order shall, as soon as may be, communicate 
these grounds to him. The phrase is “as soon 
as may be”. Under S. 5, Rajasthan Public 
Security Ordinance, grounds were to be fur¬ 
nished within a week after the order of deten¬ 
tion had been passed. This has been made 
more elastic by substituting the words, “as 
soon as may be”, & accordingly, where a con¬ 
tention is based on the question of delay, it is 
for the Govt to explain why the grounds were 
not furnished sooner than they were. Thus, 
this is a question of fact on which light can 
be thrown by the Govt alone. It is therefore 
necessary that the allegation must find a place 
in the petn. The petn, however, is silent &, 
accordingly, it is difficult to say one way or the 
other why the Govt could not furnish the 
grounds although they were identical with the 
grounds which had been furnished under the 
previous order of detention, earlier than 21-3- 
1950. When this aspect of the case was pre¬ 
sented to the learned counsel for the petnr, he 
seems to have realized his own mistake &, 
therefore, did not press the point. The next 
contention of the learned counsel was that it 
was imperative under the law that the Govt 
should have furnished the petnr with a copy 
of the grounds on which the order of detention 
had been made. Section 7, Preventive Deten¬ 
tion Act, 1950 which is the only provision on 
the point, does not support the learned counsel. 
All that it provides is that the grounds shall 
be communicated to the person detained. The 
words are, "communicate to him the grounds 
on which the order has been made” & not 
•“deliver or furnish a copy of the grounds on 
which the order has been made.” It is not open 
to this Ct to import into the statute what is 
not there &, accordingly, if a copy was not fur- 
;nfshed, that by itself would not make the 
detention of the petnr illegal as contended by 
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the learned counsel on his behalf. ‘Ghulam. 
Hussain v. Rex’, AIR (36) 1949 Oudh 20: (50 
Ci'LJ 260i, cited by the learned counsel does 
not support him. The detenu in this case was 
illiterate & although a copy in English or Urdu 
was not furnished to him, it was delivered to 
a friend of his about fourteen days after ins 
arrest. His counsel asked for an interview 
with him but since a restriction was imposed 
that the interview should take place in_^ the 
presence of the Police Officer & a Jail Officer, 
the interview was abandoned. The observa¬ 
tions made in this case, accordingly, must be 
read in the light of these facts. Gulam Has- 
san C. J. & Misra J., who disposed of this 
case, observed tnat S. 5, U. P. Maintenance of 
Public Order Act IV (4) of 1947 did not in 
so many words require that a copy of the 
grounds should be furnished to the detenu. All 
that it required was that the grounds & par¬ 
ticulars should be communicated to him. Since 
the object of S. 5 was to enable the detenu to 
make a representation, they thought it would 
be desirable in public interest that a copy 
should be furnished. It would be stretching 
the language of the statute to hold that theg 
furnishing of a copy was imperative. It mayjl 
indeed be desirable as it would greatly facili-i 
tale the making of a representation. This how-1 
ever, would not be necessary in a case like thei 
present where every possible facility was) 
afforded to the petnr. He had, according to} 
the affidavit of the Supdt, Central Jail, Jodh¬ 
pur, frequent access to the memorandum con¬ 
taining the grounds of his detention. The idea 
behind the provision, as observed by the 
learned Judges in the above case, is that the 
detenu should be able to make an effective 
representation to the Govt. If he is handi¬ 
capped in that matter by the fact that he has 
no ready access to the grounds whenever re¬ 
quired by him or the counsel retained by him 
for the purpose of making the representation, 
there may be some force in the contention. 
Each case would depend on its own facts. In 
the present case, it is wholly incorrect to say 
that as the copy of the grounds was not sup¬ 
plied to the petnr, he could not recollect the 
charges against him & was, therefore, deprived 
of the right of making a representation. He 
made two representations as stated above; one 
on 3-5-1950 & the other on 12-5-1950 & on both 
these occasions there is a reference to the 
grounds item by item. The second representa¬ 
tion, in fact, is very much detailed & contains 
a reply to all the points raised in the grounds. 
Therefore, we are definitely of the view that 
in the first instance it was not at all impe¬ 
rative to furnish a ccpy of the grounds & 
secondly, the petnr was not handicapped by a 
copy not having been given to him inasmuch) 
as he had the grounds in front of him while! 
making the representation. 

(7) The next contention raised by the learned 
counsel was that the grounds were vague & 
indefinite inasmuch as the dates of the acti¬ 
vities imputed to the petnr at various places 
were not mentioned. It was contended that 
it was not enough to say that the petnr had 
visited Banner & the border terminus railway 
station Munabao frequently or that he had had 
secret discussions & meetings with the Mus¬ 
lims of Nagpur & Roal or that he had visited 
Merta where he delivered similar speeches It 
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should have also been mentioned what were 
the dates on- which these visits took place or 
secret discussions & meetings had been held. 
Three authorities of the Allahabad H. C. have 
been cited by the learned counsel on this 
point, viz., ‘Durga Das v. Rex’, AIR (36) 1949 
All 148: (50 CrLJ 214 FB); ‘Mohamed Hasan- 
khan v. Rex’, AIR C36) 1949 All 406: (50 

CrLJ G60); & ‘S. S. Yusuf v. Rex’, AIR (37) 
1950 All 69 at p. 75: (51 CrLJ 337). In ‘Dur¬ 
ga Das v. Rex’, AIR (36) 1949 All 148: (50 
Or L J 214 F B), a F. B. of the Ct held that the 
question had to be decided upon the basis of 
particulars supplied in each case & it laid down 
that the grounds & particulars supplied must 
convey sufficient information to the detenu to 
enable him to make a representation that tne 
detaining authority was wrong in its belief that 
his detention was necessary in the interest of 
public safety. After the above decision, this 
matter came up for consideration again in 
•Mohamed Hassan Khan v. Rex’, (AIR (36) 
1949 All 406: (50 CrLJ 660), & following the 
F. B. authority, it was held that the parti¬ 
culars in the grounds communicated under S. 
5, U. P. Maintenance of Public Order Act IV 
(4) of 1947 need not contain the particulars 
required in a charge framed under the provi¬ 
sions of the Cr. P. C. in a criminal trial. The 
only authority which appears to strike a dis¬ 
cordant note is Tnder Prakash v. Emperor’, 
AIR (3G) 1949 All 37: (50 CrLJ 34), where 
Ragnubar Dayal J. was of the view that as 
far as practicable, the grounds &• particulars 
furnished should not give facts less precise or 
less ingredients than a charge-sheet gives. He 
was a party to the F. B. judgment & in that 
case although no date, time or place of the 
alleged recovery of unlicenced firearms from 
the custody of the detenu was given in the 
notice under S. 5, the order of detention was 
held valid because an affidavit filed at the hear¬ 
ing showed that the detenu was aware of the 
incident to which the reference was made. This 
matter came up for a considerat.on again in 
S. S. Yusuf v. Rex’, AIR (37) 1950 All 69 at 
p. 75: (51 CrLJ 337), where it was held.that 
the fact that the date, time & place of all the 
particulars are not given would not make tne 
order defective provided that sufficient paiti- 
culars were given in order to enable the p-tni 
to make an adequate representation agamst 
his detention. In this judgment it was men¬ 
tioned that some of the ground were definitely 
stated & that .even if one or two grounds were 
vague, that would not affect the validity of the 
order if some of the grounds were clear, defi¬ 
nite &: precise. It was held that there was 
nothing in lav/ which compelled the Govt to 
give all the materials available if the grounds 
were such as to enaole the detenu to make the 
representation. Even a charge-sheet in a cri¬ 
minal case does not narrate all the materials 
on the record of the Ct. It was accordingly 
held that the notice undei S. 5 was not defec¬ 
tive for vagueness or indefiniteness. 

1 3> After hearing the learned counsel, we are 
inclined to hold that a similar view should 
prevail in Tiis case. The grounds furnished to 
the petnr are, in our opinion, not at all vague 
or indefinite. They contain fairly detailed re¬ 
ferences to his activities & looking at the two 
representations made by him, it is clear that 
ne had absolutely no doubt or misgiving in 


nis mind regarding them. The representation 
made by him is a very long document & so 
far as the petnr is concerned, he has done his 
best to furnish a reply to all the activities 
implied to him item by item. In the first re¬ 
presentation made by him through his counsel 
on 3rd of May, there was no mention of the 
fact that he w*as handicapped &, therefore, 
unable to make an adequate representation 
against his detention because the grounds were 
vague or indefinite. This fact appears for the 
first time in the petn filed in this Ct & the 
allegation in this connection has been couched 
in a language whicn completely ignores the 
previous history of the case. It is stated that 
because a copy of the grounds of detention was 
not supplied to the'petnr, he was deprived of 
the right of making a representation. We have 
already dealt with this matter elsewhere & we 
may state further that the petn does not men¬ 
tion that he v/as also deprived of the right 
because the grounds were vague & indefinite. 
As observed already, the grounds were suffi-l 
ciently detailed & clear & do not suffer from 
vagueness or indefiniteness. 

(9) The next point argued by the learned 
counsel was that since the order dated 28-2-1950 
did not mention the period of detention, the 
detention of the petnr after the expiry of six 
months was illegal & improper. After hearing 
the learned counsel, we are of the view that 
there is absolutely no force in this contention. 
Section 3 of the Act only provides for an order 
directing that such a person be detained while 
S. 12 provides for the duration of detention. It 
is nowhere provided that the period of deten¬ 
tion must be specified in the order of deten¬ 
tion itself. As has been stated elsewhere, an 
order to this effect specifying the period was 
subsequently passed & duly communicated to 
^he petnr. 

GO) The learned counsel next contended that 
according to the order of detention dated 26-2- 
1950, the petnr had been detained in order to 
prevent him from acting in a manner preju¬ 
dicial to the securiy of the State. Whereas 
in Cl. 6 of the grounds of detention, in addi¬ 
tion of the security of the State maintenance 
of communal harmony was aiso mentioned. It 
was urged that since under S. 3 cf the Act, 
a person could not be detained for being a 
danger to the maintenance of communal ’ har¬ 
mony, his detention was illegal & improper. It 
may be pointed out that the petm* was detained 
as his remaining at large constituted a great 
danger to the security of the State. The fur¬ 
ther fact that he was also a danger to the 
maintenance of communal harmony is only des¬ 
criptive & serves to show how he was a danger 
to the security of the State. He will indeed 
endanger the security of the State if he suc¬ 
ceeds in disturbing the peace & quiet between 
the two communities. 

(11) Lastly, it was urged that the petnr was 
originally ordered to be detained in Jail - on 
10-12-1949 for his activities prior to that date 
for a period of six months but that only a 
period ^ of 2 i months had expired when on 
26-2-1950 a fresh order of detention was passed. 
This order was illegal inasmuch as in the first 
instance even if the Act of 1949 was repealed, 
by the subsequent Act, the order passed under 
it continued to be into force & secondly, since 
his activity preceded 10-12-1949 & he had 
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already suffered detention for 24 months, he 
could not be detained in Jail over again by 
making his period of detention to commence 
from 26-2-1950 withouo taking into account the 
2j. months he had already passed in Jail & 
when he had obviously done nothing to en¬ 
danger the security of the State immediately 
before the passing of the order. We have care¬ 
fully considered this contention & after hear¬ 
ing the learned counsel for the parties at 
length, have come to the conclusion, that there 
is no force in it. That S. 4, Rajasthan Public 
Security Ordinance 1949 became void on 26-1- 
1950 when the Constitution of India came into 
operation does not admit of any doubt or diffi¬ 
culty. The reason is that its provisions are 
inconsistent with or repugnant to the provi¬ 
sions, of Art. 22 (4) of the Constitution. Sec¬ 
tion 4. Rajasthan Public Security Ordinance 
provides for the detention of a person for a 
period not exceeding six months from the date 
on which the order is made whereas according 
to Art. 22 (4), no law providing for preventive 
detention shall authorise the detention of a 
person for a longer period than three months, 
unless 'inter alia’ such person is detained in 
accordance with the provisions of any law 
made by Parliament under sub-cls. (a) & (b) 
of Cl. (7) of this Article. Under Cl. 7 (b), 
the Parliament may prescribe by law the 
maximum period for which any person may in 
any class or classes of cases be, detained under 
any lav/ providing for preventive detention. In 
order that he may be detained for a period 
longer chan three months, it became necessary 
for the Parliament to enact a law & it is in 
these circumstances that the Preventive Deten¬ 
tion Acc IV (4) of 1950 came into existence 
on 26-2-1950. Again adverting to the Ordinance 
which existed prior to this date, it appears 
that Arts 13 (1) & 254 hit S. 4 of the Ordi¬ 
nance which is inconsistent with them. Accord¬ 
ing to Art. 13 (1), all laws in force in the 
territory of India immediately before the com¬ 
mencement of the Constitution in so far as 
they aie inconsistent with the provisions of 
Part III shall to the extent of such inconsis¬ 
tency be void. In the same manner, according 
to Art. 254 if any provision of a law made by 
the Legislature of a State is repugnant to any 
provision of a law made by Parliament which 
Parliament is competent to enact, or to any 
provision of an existing law with respect to 
one of the matters enumerated in the Concur¬ 
rent List, then, subject to the provisions of Cl. 
( 2 ), the law made by Parliament, whether 
passed before or after the law made by the 
Legislature of the State, shall to the extent of 
i he repugnancy be void. We need not refer 
to the provisions of Cl. (2) of this 
Article as it has no bearing on the case 
According to the above, the conclusion is ob¬ 
vious that S. 4 becarpe void on 26-1-1950 It 
follows that detention of a person for a period 
longer than three months after the Constitu¬ 
tion of India came into operation also became 
illegal. In 'Prahlad Jena v. State’, air ( 37 ) 

3 1950 Orissa 157: (51 CrLJ 1189 FB), aft°r 
exhaustive discussion of the entire subject the 
Hon’ble Judges came to the conclusion ’that 
there was no valid law under which the deten¬ 
tion of the appets could be justified & they were 
accordingly set at liberty forthwith. It may 
be pointed out that in that case, the appets had 
1951 E ij /10 


not been detained under tne Preventive Deten¬ 
tion Act of 1950 & the only question was whe¬ 
ther their detention under the Orissa Main¬ 
tenance of Public Order Act of 1948 was justi¬ 
fied in view of the apparent inconsistency bet¬ 
ween Ss. 2, 3, & 4 Of that Act & Arts. 13 & 22 , 
Constitution of India. The same view pre¬ 
vailed in ‘Brahmeshwar Prasad v. State of 
Bihar’, AIR (37) 1950 ■ Pat 265: (51 CrLJ 

1081), & it was held that the detention provi¬ 
sions in the Bihar Act of 1950 were inconsistent 
with the fundamental rights prescribed in Art. 
22, Constitution of India & consequently, 
directly the Constitution came into force on 
the mid-night of 25-1-1950. these provisions be¬ 
came void under Art. 13 of the Constitution. In 
this case also, action had not been taken under 
the Preventive Detention Act of 1950 &, both 
these cases are distinguishable inasmuch as in 
the case before us, a fresh order of detention 
has been passed after the enactment of the 
Prventive Detention Act of 1950. It was urged 
that even if the law directing detention for 
more than three months became void, an order 
passed under it on a date when the law was 
valid cannot be held to be illegal. This would 
probably be the case owing to the operation of 
S. 6 , General Clauses Act but, in our opinion, 
this Act has no applicability. Our reasons are 
two fold: firstly, as held in ‘Bansgopal v. 
Emperor’, AIR (20) 1933 All 669: (34 CrLJ 
1030 FB); & ‘Karim Shah v. Mt. Linat Bibi’, 
AIR (28) 1941 Lah 175: (ILR (1941) Lah 
773), S. 6 would necessarily apply to a case 
where a temporary ordinance, as indeed thej 
Rajasthan Public Security Ordinance of 1949] 
is, automatically expires after the period during 
which it is in operation is over. Hence, 
although S. 30 makes the Act applicable to 
Ordinances, S. 6 has no application to tem¬ 
porary ordinances. Secondly, S. 6 will not apply 
il a different intention appears from the provi¬ 
sions of the repealing Act. That the parlia¬ 
ment did not intend that a person should be 
detained for more than three months is e’ear 
from the language of Art. 22 (4) of the Con¬ 
stitution. Hence, it could not be in contem¬ 
plation that an order directing detention for 
more than three months should remain in force. 
Now then, if the detention of the petnr for 
six months became illegal on 26-1-1950, was it 
open to the Govt to pass a fresh order of deten¬ 
tion on 26-2-1950 when the Preventive Deten¬ 
tion Act came into force. As stated above, the 
previous detention became illegal on account 
of the operation of a certain provision of the 
Constitution. In ‘Basanta Chandra v. Emp°- 
ror*. AIR (32) 1945 FC 18: (46 CrLJ 559) 
it was held that where 1 he earlier order of 
detention is held defective merely on formal 
grounds, there is nothing to preclude a proper 
order of detention being based on the pre¬ 
existing grounds themselves. An order of deten¬ 
tion can therefore be passed against a person, 
who is already under detention. In these cir¬ 
cumstances, in our opinion, the Govt was com - 1 
potent to pass a fresh order of detention even 
if the acts were committed previous to the first 
order oi detention. The result is that this 
appln fails & is hereby dismissed. 

• 12) BAPNA, J: I agree. 

D U - Application dismissed 
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BAPNA AND GUPTA, JJ. 

Kanraj, Applt v. Vijai Singh, Resp. 

First Appeal No. 3 of 1950, D/- 30-8-1950. 

(a) Transfer of Property Act (1882), S. 131 — 
Endorsement of refusal by Postman — Evidence 
Act (.1872), S. 114. 

The postal service in India is, on the whole, 
fairly satisfactory, and if an endorsement pur¬ 
ports to be by an officer of the Post Office 
that the addressee had refused to receive the 
document, it can be presumed that the docu¬ 
ment was tendered and refused. Such presump¬ 
tion can be rebutted, and in proper cases only 


suit can be maintained on a mere acknowledge¬ 
ment. (Paras 23, 26, 27) 

Anno: Lim. Act, S. 19, N. 8. 

(fir) Civil P. C. (1908), O. 1, R. 7, O. 41, R. 1 
— Alternative claim against two defts — Decree 
against one — Effect. 

Where the transferee of an actionable claim 
obtains a decree against the transferor for the 
consideration paid by him as on a breach of con¬ 
tract of assignment he cannot assert his claim 
against the original debtor under the same con¬ 
tract and an appeal against the latter is incom¬ 
petent. (Para 29) 

Anno: C. P. C., O. 1 R. 7 N. 1; O. 41 R. 1 N. 12. 

Hastimal, for Applt — Sumer Cliand, for Resp. 


by a denial, by the addressee. Where however 
there is nothing to show that the endorsement 
of ' refusal’ was made by an officer of the Post 
Office and the document was not produced 
from proper custody in proper time, no reliance 
can be placed on such endorsement. (Para 10) 

Anno: T. P. Act, S. 131 N. 2; Evi. Act, S. 
114 N. 32. 

Kb) Transfer of Property Act (1882), Ss. 130, 
131 — Notice of transfer of actionable claim. 


Delivery of a copy of the plaint in the suit 
for the recovery of the debt by the transferee 
along with the summons served on the debtor 
cannot be deemed to be a notice of transfer of 
the debt. (Para 11) 

Anno: T. P. Act, S. 130 N. 17; S. 131 N. 2. 

(c) Transfer of Property Act (1882), S. 131 — 
Notice by transferee — Validity. 

The notice of transfer is to be given by the 
transferor and if given by the transferee, it 
should be alleged or shown that the transferor 
had refused to sign the notice, although that 
circumstance need not be mentioned in the 

notice. „ (paTa 12) 

Anno: T. P. Act, S. 131, N. 3. 

(d) Contract Act (1872), S. 62 — Liability to 


third party. 

la order that the promisor may become liable 
to a third party, it would require the consent 
of the promisor, the promisee and the thtra 

party so that the original contract woul f h ^ e J£d 
charged and a new contract between the third 

party and the promisor would come 

6 Anno : Contract Act, S. G2, N. 3. 

(e) Transfer of Property Act (1882), S. 130 
Completeness of transfer. . 

Thn words “shall be complete and effectual 
upon the execution of such instrument" mean 
¥hnt it takes effect from the execution of the 

^n^trument^rrespective of the notice to the 
l ]j fit tnr as the transferor and the trans¬ 
debtor si J ed ^ oes not mean that the 

assignment once having been executed cannot be 
cTenged O* grounds, including, want of con- 
sideraiion. on which any other contract? can m 

impeached. _ 

Anno : T. P. Act, S. 130 N. 17. 

if) Limitation Act (1908), S. 19 c now 

^An'order'bytheCt of Wards deciding to allow 
a debt Of a creditor is only an acknowledgment 
of the debt An acknowledgment of liability 
docs not operate as a new contract out only 
keeps alive the original cause of action and no 


BAPNA J: This is an appeal by the pltf 
in a money suit against one of the defts. 

(2) The applt, Kanraj, filed a suit on 24-7- 
1948, against the resp, Vijai Singh, Jagirdar of 
Ramseen, & one Khub Chand on the allega¬ 
tions that Khub Chand had secured a decree 
on 4-4-1947, against Mohabbat Singh, father of 
Vijai Singh, for recovery of Rs. 11,359/7/- (the 

correct figure is Rs. 11,365/7/-), 

of Wards, Jodhpur, & Khub Chand thereafter 

made an assignment of that decree in i a yo u y 
of the applt on 27-7-1947. It was alleged that 
the deft, Vijai Singh, being the heir & legal 
representative of Mohabbat Singh, & k e * n S ir J 
possession of the property left by Mohabbat 
Singh, was liable to pay the amount of the 
decree, but had refused to do so, & as the Thi- 
kana of the deft was no longer under the Ct of 
Wards, the suit had to be filed by the pltf. It 
was prayed (1) that a decree for recovery of 
Rs 11365 / 7 /- be passed in favour of the pltf 
against Vijai Singh, & (2) that, if deft 2, Khub 
Chand, had recovered any amount from Vijai 
Singh towards the decree of the Ct of Wards, 
a decree for such amount be passed against 
Khub Chand. Interest was claimed from the 
nf the suit till realization. 


(3) Vijai Singh by his written statement 
dated 24-9-1948, denied any knowledge of the 
decree naving been passed against his father by 
the Ct of Wards, adding that the order of the 
Ct of Wards, dated 4-4-1947, relied upon by the 
pltf, did not amount to a decree. It was 
pleaded that the said order of the Ct of Wards 
could not be made the basis of the suit against 
the deft, & that Khub Chand had, by means 
of some fraud, obtained the order of the Ct of 
Wards, which was not binding on him. 

(4) Khub Chand filed a written statement on 
7-2-1949, alleging that the assignment had been 
executed on a promise of payment of Rs. 10, 
000/-, which sum was never paid by the pltf 
to Khub Chand, & that, therefore, the agree¬ 
ment of assignment was without consideration 
& void. It was also alleged that on receipt of 
the summons of the present suit, the deft rea¬ 
lized the deception caused upon him by the pltf, 
& he made a settlement with the Jagirdar in 
respect of the debt evidenced by the order of 
the Ct of Wards, &, therefore, the pltf w r as not 
entitled to any relief. 


(5) Only three issues were framed, viz., 

“1. Whether the agreement of assignment 
was without consideration, &, therefore, invalid? 


2. Whether the suit was maintainable on 
the basis of the order of the Ct of Wards? 
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3. Whether the deff 2 had received satisfac¬ 
tion from the deft 1 after the assignment, & if 
so, what was its effect?” 

The trial Ct, after evidence held that the debt 
against Vijai Singh was an actionable claim, & 
its transfer was complete by execution of the 
deed of assignment, & that thereafter any ob¬ 
jection as to the invalidity of the transfer for 
want of consideration could not be agitated 
under the provisions of S. 130, T. P. Act. On 
the second issue it was held that the order of 
the Supdt, Ct of Wards, dated 4-4-1947, was an 
acknowledgment of the debt in question, which 
could not be challenged by the holder of the 
estate even after the release of the estate from 
the management of the Ct of Wards under Ss. 
35 & 47, Marwar Ct of Wards Act, & that, 
therefore, the said acknowledgment furnished 
a valid cause of action. On the third issue it 
was held that no notice of assignment had been 
proved to have been served on Vijai Singh, &, 
therefore, the settlement made by Vijai Singh, 
with Khub Chand was valid. As a result, the Ct 
passed a decree for Rs. 10,000/-, which was the 
amount of consideration for the transfer of the 
actionable claim, against Khub Chand, & the 
suit was dismissed against Vijai Singh. 

(G) The pltf has come in appeal, & it is 
urged that he is entitled to a decree for reco¬ 
very of Rs. 11,365/7/-, the entire sum, from 
Vijai Singh. Khub Chand has not filed any 
appeal, nor was he made party in the present 
appeal preferred by Kanraj, pltf. 

(7) The pltf has challenged the finding on 
issue 3. while the resp preferred arguments in 
support of the decree by challenging the find¬ 
ings on issues 1 & 2, besides other objections, 
which will be considered hereafter. 

(8) It was argued on behalf of the applt that 
a notice. Ex. P. 3, written on a post-card was 
sent by registered post by Khub Chand address¬ 
ed to Vijai Singh on 9-1.2-1947, intimating that 
Khub Chand had transferred the debt to the 
pltf, Kanraj. The lower Ct observed in respect 
of this document that it had not come from 
proper custody, & had not been proved. It is 
admitted by the pltf that the sender of this 
notice was Khub Chand, & in the ordinary 
course it should have been returned to him by 
the Post Office on refusal to take delivery by 
the addressee. It is explained bv the pltf in 
his evidence that his son, Vijai Raj, was the 
lawyer for Khub Chand, & the sender’s address 
was noted as C/o Vakil Vijai Raj, & when the 
notice after refusal happened to be delivered to 
Vijai Raj, the latter passed it on to the pltf. 
Winlo there is no doubt that Vijai Raj acted 
very improperly in giving to his father a docu¬ 
ment which lie had received for his client, who 
is a deft in this case, that does not affect the 
merits of the case. The sole point is whether 
any notice was given to the debtor, Vijai Singh 
as required by Ss. 130 & 131, T. P. Act. Sub-s 
il) oi S. 130 of the Act lays down the 
mode of transfer of an actionable claim, & its 
effect, viz., that the transfer shall bo complete 
& effectual upon the execution of the instru¬ 
ment of transfer, & that thereupon all the 
rights & remedies of tne transferor shall vest in 
the transferee. There is, however, a proviso 
to that sub-s. which lays down that notwith¬ 
standing the rights created in the transferee, as 
mentioned in sub-s (1). every dealing with the 
debt or actionable claim by the debtor except 


where he is a party to the transfer or has re¬ 
ceived express notice, as provided later on, shall 
be valid as against such transfer of the debt. 
The provision for notice, referred to, is found 
in S. 131, T. P. Act, which lays down that every 
notice of transfer of an actionable claim shall 
be in writing signed by the transferor or his 
agent duly authorised in this behalf or, in case 
the transferor refuses to sign, by the trans¬ 
feree or his agent, & shall state the name & 
address of the transferee. The notice, Ex. P. 
3, purports to be given by Khub Chand to Vijai 
Singh intimating the transfer of the debt, &, 
therefore, fulfils the formalities required by S. 
131, T. P. Act. The only point that remains to 
be determined is whether this notice was re¬ 
ceived by Vijai Singh or should be deemed to 
have been received by him. It was urged that 
the endorsement signifying refusal of the ad¬ 
dressee to receive the same should lead to a 
presumption that it was tendered but refused. 
Reliance is placed upon ‘Sher Afzal v. Mohan 
Lai', AIR (13) 1926 Lah 520: (94 IC 103), in 
which ‘Jogendro Chunder v. Dwarka Nath', 15 
Cal 681: ‘Durga Nath v. Rajendra Nath’, 17 
CWN 1073: (20 IC 363); & ‘Girish Chandra 
v. Kishore Mohan’, 23 CWN 319: (AIR (7) 
1920 Cal 287) were followed. A contrary view 
has been taken in ‘Butto Kristo v. Gobindram’, 
AIR (26) 1939 Pat 540: (182 IC 132). In this 
‘Patna case’ a notice was sent by registered 
post but was received back with an endorse¬ 
ment that the addressee had refused to accept 
it. But the peon who made the endorsement 
of refusal was not examined nor his hand¬ 
writing had been proved. Their Lordships held 
that 

”a letter if posted & not received back through 
the D. L. O. may be presumed to have been 
received by the addressee, but this presumption 
does not apply where the letter purports to have 
been returned as being refused by the 
addressee.” 

Reliance was placed on a 'Calcutta case’, 
Govinda Chandra v. Dwarka Nath’, 19 CWN 
489: (AIR (2) 1915 Cal 313). The same view 
was taken in Nagpur in ‘Raja Udram v. Khan 
Beg Amir Beg’, 48 I C 904 : (AIR (5) 1918 Nag 
202 ). 

(9) The Calcutta view does not appear to be 
uniform, & the two divergent views have already 
been referred. Under S. 114, Evidence Act, the 
Ct may presume the existence of any fact which 
it thinks likely to have happened, regard being 
had to the common course of natural events, 
human conduct, & public & private business in 
their relation to the facts of the particular case. 


(10) lhe postal service in India is, on the 
whole, fairly satisfactory, & if an endorsement 
purports to be by an officer of tlie Post Office 
that the addressee had refused to receive the 
document, it can be presumed that the docu¬ 
ment was tendered St reiused. Such presump¬ 
tion can be rebutted, & in proper cases only by 
a denial, by the addressee. Reference may be 
made to ’Saila Bala Dasi v. Atul Krishna’ 
A I Ft (35) 1948 Cal 63: <82 CLJ 9). In tile 
present case the deft, Vijai Singh, had no oppor¬ 
tunity to deny, since the notice was not 
referred to in the pleadings, nor produced be¬ 
fore the issues, but was put to Khub Chand 
during his cross-examination. The document 
itself bears three endorsements, dated 19th 
20 th & 26 th December 1947, that the addressee 
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was not found. The endorsement of the 26th 
is signed by one Sohan Lai. * The endorsement 
of refusal is dated 22nd Decemebr, & an ille¬ 
gible signature appears, which may or may not 
be in respect of the said endorsement. There 
is nothing to show that the endorsement of 
‘refusal’ was made by an officer of the Post 
Office. The document was not produced from 
proper custody in proper time, & no reliance 
can be placed on the said endorsement. 

(11) It was next argued that the suit was 
filed on 24-7-1948, & the summons was served 
both on Vijai Singh & Khub Chand on 19-8-1948. 
The written statement of Vijai Singh, which 
was filed on 24th September, does not mention 
any settlement with Khub Chand & Khub 
Chand, who takes a plea of the settlement in 
nis written statement on 7-2-1949, clearly says 
that he made a settlement after the receipt 
of the summons in the present suit. It was 
urged that the receipt of the copy of the plaint 
should be deemed to be a notice of the trans¬ 
fer of the actionable claim, & any settlement 
made by the debtor thereafter should be held 
to be ineffective against the assignee of the 
debt. 'Reliance was placed on 'Ragho v. Nara- 
yan\ 21 Bom 60. The said decision was based 
on the language of S. 131 of the old Act. The 
old section did not validate payment by the 
debtor if he was a party to or ‘otherwise be¬ 
came aware of’ or had received express notice 
of the transfer. The language of the present 
S. 130 is, however, different, & the protection 
is taken away only if the debtor is a party to 
the transfer or has received express notice 
thereof as provided in S. 131. 
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(14) Mr. Hastimal, who appeared for the applt, 
made an appln that he may be allowed to pro¬ 
duce additional evidence of the fact that a 
notice had been given by a registered post card 
by the transferee on 9-12-1948, the same date on 
which Ex. P. 3 was written by Khub Chand, 
out that such notice was also refused by the 
debtor, & returned to the sender. The alleged 
notice, after its return, remained all along with 
the pltf, & no reason is given why proper alle¬ 
gations were not mentioned in the plaint, & 
why the document was not produced in the 
lower Ct. The powers of the Appellate Ct to 
take additional evidence are given in O. 41, R. 
27, C. P. C., & unless good cause is shown for 
its non-production in the lower Ct, it cannot 
be allowed to be produced in the Appellate Ct. 
The prayer cannot be accepted. 

(15) It was next argued that the T. P. Act 
was only brought into force in Marwar in 1949, 
&, therefore, the provisions of Ss. 130 & 131, 
T. P. Act were not applicable to the present suit 
filed on 24-7-1948, & that as soon as the debt 
had been assigned, the transferee had alone the 
right to recover the same, & any payment made 
by the debtor to the transferor after the filing, 
of the suit should be held to be of no conse¬ 
quence as against the transferee. The above 
contention was also raised in support ol an 
argument that in places where the T. P. Act 
was not in force, the English law was adminis¬ 
tered as a matter of justice, equity & good cons¬ 
cience, & that under the English law a notice 
by transferee only was sufficient, & that the 
notice by service of a copy of the plaint should 
be sufficient. Reliance was placed on NihaL 
Chand v. Ali Baksh’, 9 PR 1907: (25 PLR 


(12) It was urged on behalf of the resp that 
the plaint, even if it be assumed to be a notice 
of transfer, was not one given by the trans¬ 
feror, & although nothing is mentioned in the 
plaint, the fact of the existence of Ex. P. 3 
showed that the transferor had till that date 
never refused to sign. The notice by the plaint 
was, therefore, not valid. Reliance was placed 
upon ‘Basant Singh v. Burma Rly. Co. Ltd.’, 
AIR (2) 1915 LB 10: (8 LBR 288), in which 
it has been held that in the case of a notice 
by the transferee, mention must be made in 
the notice itself that the transferor had refused 
to sign the notice. A contrary view has been 
taken in ‘Gopala Krishna v. Gopala Krishna’, 
33 Mad 123: (4 IC 420), & their Lordships 

observed at p. 130 that the Act does not require 
that the circumstance of the refusal by the 
transferor to sign the notice should be men¬ 
tioned in the transferee’s notice. In my opi¬ 
nion, according to the plain language of S. 131, 
the notice of transfer is to be given by the 
transferor & if given by the transferee, it should 
be alleged or shown that the transferor had 
refused to sign the notice, although that cir¬ 
cumstance need not be mentioned in the notice. 

G3 1 Assuming that the service of summons 
& delivery of a copy of the plaint was a notice 
of assignment of the debt by the transferee, it 
could also be understood therefrom tnat the 
pltf was willing to relinquish his claims against 
Viiai Singh to the extent of realisations made 
by’ Khub Chand. This is evident from the 
praver that in respect of such realisations by 
Khub Chand the pltf was willing to have a 
decree against Khub Chand rather than 
against Vijai Singh. 


(16) It may be observed that in England the- 
common lav/ rule is no longer in force, & the 
matter is now regulated by Statute, & if the 
assistance of the Statutes have to be taken, it 
would be far more consonant with justice, equity 
& good conscience to rely upon the Indian 
Statute rather than the English Statute, & the 
matter, from the point of view of the Indian 
Statute, has already been discussed. 

(17) As to the first aspect of the case; if tne 
provisions of the T. P. Act were to be left out 
of account, the general principles of the law ci 
contract would apply, & the promisor cannot be 
held liable to a third party not privy to the 
contract. In order that the promisor may be¬ 
come liable to a third party, it would require 
the consent of the promisor, the promisee & 
the third party so that the original contract 
would be discharged, & a new contract between 
the third party & the promisor would come into 
existence, vide S. 62, Contract Act. In the pre¬ 
sent case, the debtor was no party to the con¬ 
tract between Khub Chand & the pltf, & on 
general principles of contract, the pltf is not 
entitled to succeed against Vijai Singh. 

(18) It was next argued by Mr. Hastimal that 
the finding of the learned Dist J. that Vijai 
Singh had paid up the amount to Khub Chand 
is not supported by reliable evidence, & if the 
alleged settlement may only be a promise to pay- 
in future, the pltf-assignee does not lose his 
remedy against the debtor. 

(19) It is true that the debtor did not, at any 
stage, take the plea that he had paid the entire 
amount of Rs. 11,365/7/- to Khub Chand. Khub 
Chand had taken the plea that he settled the 
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account with the debtor without disclosing whe¬ 
ther he had received the amount in cash or 
made any remission or entered into a contract 
for payment in future. The entire evidence on 
this point consists of the statement of Khub 
Chand alone. He was not cross-examined by 
the pltf & made to disclose what settlement he 
had made. The evidence of Khub Chand is 
insufficient to prove that the debtor paid up 
the debt in cash but some sort of settlement can 
be held proved by the statement of Khub Chand. 
The point can be of importance if the pltf were 
willing to step in the shoes of Khub Chand with 
respect to the new contract of the discharge of 
the debt that may have been made. The pltf 
was not willing to adopt that contract as he did 
not know where it may land him & the lower 
Ct, therefore, did what was most beneficial to 
the pltf & gave him decree for the full amount 
of consideration mentioned in the deed of assign¬ 
ment. The pltf’s grounds of appeal, thus, have 
no force. 

(20) The resp argued certain other points also 
in support of the decree. It was argued that 
the assignment was without consideration, &, 
therefore, invalid & that the lower Ct had made 
a mistake in the interpretation of S. 130, T. P. 
Act, in holding that the plea could not be raised 
after the execution of the deed of assignment. 
The relevant portion of S. 130 of the Act reads 
as under: 

‘The transfer of an actionable claim ‘whether 
with or without consideration’ shall be effected 
only by the execution of an instrument in writ¬ 
ing signed by the transferor or his duly autho¬ 
rized agent, & shall be complete & effectual upon 
the execution of such instrument, & thereupon 
all the rights & remedies of the transferor, whe¬ 
ther by way of damages or otherwise, shall vest 
in the transferee, whether such notice of the 
transfer as is hereinafter provided be given or 
not.” 

The words "whether with or without considera¬ 
tion" only mean that the assignment can be 
by means of sale, mtge, or by means of a mere 
gift, & the words "shall be effected only by the 
execution of an instrument in writing” mean 
that parole assignment is not valid. The words 
"shall be complete & effectual upon the execu¬ 
tion of such instrument" mean that it takes 
effect from the execution of the instrument irres¬ 
pective of the notice to the debtor so far as 
the transferor & the transferee are concerned. 
If does not mean that the assignment once hav¬ 
ing been executed cannot be challenged on 
grounds, including want of consideration, on 
which any other contract can be impeached. The 
view of the lower Ct that after the assignment 
had once been executed, it. cannot become in¬ 
valid lor want of consideration is incorrect The 
plea, however, does not succeed on merits 
• After discussing evidence His Lordship con¬ 
cluded). In my opinion, the transferor has 
failed to prove that he did not receive consi¬ 
deration. The plea was raised by Khub Chand 
& he has not filed any appeal. 

(21i It was next argued that the order of the 
Ct of Wards dated 4-4-1047, is only an acknow¬ 
ledgment & cannot be made the basis of the 
suit. The argument is that the liability of the 
deft arose on the debt alleged to have been ad¬ 
vanced to the father of the deft, & order of 
the Ct of Wards was at best only an acknow¬ 
ledgment. which did not give rise to any fresh 


cause of action & the suit, as framed, was not 
maintainable. On behalf of the resp reliance was 
placed on ‘Ramprasad v. Anande’, AIR (25) 
1938 Nag 180: (174 IC 374), ‘Mt Janaka v. 

Sheocharan’, AIR (19) 1932 Oudh 49: (7 Luck 
313); & ‘Suraj Prasad v. W. W. Boucke’, AIR 
(7) 1920 Pat 161: (5 Pat L J 371). 

(22) The point seems to be of considerable 
importance, & my learned brother informs me 
that he has referred another case coming up 
before him to a D. B. It is .therefore, being 
dealt with at some detail. 

(23) The relevant order of the Ct of Wards, 
dated 4-4-1947, Ex. P. 2, is as under: 

"This is a cairn of the pltf for Rs. 11,359/7/- 
against Thikana Ramseen on the basis of the 
Khata executed by the Thakur of Ramseen. The 
legal adviser had denied the claim on the ground 
that there is no entry of the transaction in the 
Thikana Bahies. The pltf has produced 7 wit¬ 
nesses to prove the execution of the Khata. The 
Thikana Vakil has produced no evidence. As 
the claim of the pltf has been proved, it is 
ordered that the said sum plus Rs. 6/- may be 
registered in the list of the unsecured creditors 
of the Thikana according to rank.” 

These proceedings were taken by the Supdt, Ct 
of Wards in accordance with certain provisions 
of the Marwar Ct of Wards Act, 1923. Under 
S. 32 of the said Act, a notice is required to 
be published calling upon all persons having 
claims against the ward to notify the same 
within six months & on presentation of claims, 
an officer * is to be appointed to conduct an 
inquiry & to decide which of the claims notified 
are to be allowed & which to be disallowed in 
whole or in part & his proposal is required to 
be confirmed by the Ct of Wards. Under S. 
39, directions are given for the application of 
the income of the estate of the ward & certain 
classification is made as to the priority of ob¬ 
jects on which the income can be spent. The 
liquidation of debts comes under class II & ranks 
third in that class. According to the scheme 
of the Act. the claims are called in order to 
arrive at correct record of the indebtedness of 
the ward, & the decision to allow any debt is 
only an acknowledgment of the admission of 
the debt by the Ct of Wards. It does not in¬ 
volve any promise to pay & indeed the contin¬ 
gency of payment may or may not arise as the 
disbursements for purposes of class I & certain 
other purposes ol class II rank in priority to 
the debts. The Act does not prevent any cre¬ 
ditor of the ward from filing a suit against the 
ward, but only provides for a notice being given 
prior to preferring the claim in Ct, vide S. 49. 
The order of the Ct of Wards, as stated above, 
is no better than an acknowledgment of debt. 
The lower Ct has held that an acknowledgment 
can be made the basis of a suit as the discre¬ 
tion exercised by the Ct of Wards in any suit 
cannot be challenged in a civil Ct. The learned 
Dist J. has referred to Ss. 32, 35 & 47, Ct of 
Wards Act. Sections 32 & 35 relate to the 
notice to claimants & the investigation of claim, 
& S. 47 lays down that the exercise of any 
discretion conferred on the Ct of Wards by the 
Act cannot be questioned in a civil Ct. What 
this means in relation to the facts of this case 
is that while it may not be questioned why 
the Ci of Wards made the acknowledgment yet 
it do- s not lollow that it created any new rights 
in the creditor. The acknowledgment would’ re- 
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main there with all its legal effects & disabili¬ 
ties. The learned counsel for the applt relied 
upon ‘Chunni Lai v. Laxman Govind’, AIR (9) 
1922 Bom 183: (46 Bom 200); ‘Bai Shanta v. 
Trikamal Vrijvallabhdas’, AIR (31) 1944 Bom 
19 : (211 IC 155); ‘Abdul Rafiq v. Bhajan’, AIR 
(19) 1932 All 199 : (53 All 963); & ‘Shanti Par- 
kash v. Harnam Das’, AIR (25) 1938 Lah 234: 
(ILR (1938) Lah 193 FB); in support of the 
proposition that an acknowedgment can form 
the basis of a suit. 

(24) In ‘Chunni Lai v. Laxman Govind’, AIR 
(9) 1922 Bom 183 : (46 Bom 200), the debts were 
incurred in July & September, 1914, & an account 
was made up on 29-6-1917, on which date the 
acknowledgment was signed. After referring to 
‘Maniram v. Rupchand’, 33 I A 165 : (33 Cal 1047 
PC), their Lordships held that an acknowledg¬ 
ment implied a promise to pay, & as the ac¬ 
knowledgment was made before the expiry of 
the period of limitation, there was no reason 
why such an acknowledgment should not form 
the basis of a suit. This case was followed in 
‘Bai Shanta v. Trikamal’, AIR (31) 1944 Bom 
19: (211 IC 155), where the facts giving rise 
to the liability were mentioned, & an acknow¬ 
ledgment oi 17-3-1936, was relied upon as the 
basis oi suit. It was held that the right of the 
piti to sue arose solely on that document, & 
could, therefore, be the basis of suit. Their 
Lordships, however, observed that they were 
not dealing with a case of a time-barred debt 
to which S. 25, sub-s. (3), Contract Act would 
become applicable. In ‘Abdul Rafiq v. Bhajan’, 
AIR (19) 1932 All 199: (53 All 963), Niamatul- 
lah «J. held that an unconditional acknowledg¬ 
ment implied a promise to pay & afforded a new 
cause of action to the obligee, & in support of 
his view relied on the observations of their 
Lordships of the P. C. in ‘Maniram v. Rup¬ 
chand', 33 I A 135: (33 Cal 1047 PC). Sulaiman 
C. J., however, did not subscribe to this view, 
& explained that the observations of their 
Lordships of the P. C. in ‘Maniram's case', 33 
IA 185: (33 Cal 1047 PC), viz., that an un¬ 
conditional acknowledgment always implied a 
promise to pay, was an exposition of the Eng¬ 
lish law. It was pointed out that in ‘Maniram’s 
case’, (33 IA 165: 33 Cal 10-17 PC) the only 
point in dispute was whether certain words 
amounted to an acknowledgment of liability 
within the meaning of S. 19, Limitation Act. The 
learned Chief Justice observed that 

“ ‘Maniram’s case’, (33 IA 165: 33 Cal 1047 
PC) cannot be extended so as to be an autho¬ 
rity for the proposition chat in India every un¬ 
conditional acknowledgment implies a promise 
to pay to such an extent as to override the pro¬ 
visions of the Limitation Act, the Contract Act, 
the Stamp Act or the Evidence Act. 

In order to enforce the law of limitation 
strictly, the legislature has thought fit to throw 
on the creditor the burden of proving that the 
acknowledgment was made within time. Mere 
acknowledgment is not enough under S. 19 
unless it is shown that it has been made before 
the expiration of the prescribed period. It is, 
therefore, not sufficient for the pltf to merely 
prove the acknowledgment of liability to pay 
a money debt & throw the burden of showing 
That the acknowledgment was made beyond 
time on the debtor.” 

The view was brought out with greater force 
in Balakrishna v. Deb Singh’, AIR (21) 1934 
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All 76 : (56 All 281) by a different Bench, where 
it was clearly held that a mere acknowledg¬ 
ment of an older debt could not be made the 
basis of the suit. In ‘Ghulam Murtaza v. Mt. 
Fasiunnissa Bibi’, AIR (22) 1935 All 129: (57 All 
434), -which was again a judgment to which 
Sulaiman C. J. was a party, the learned Chief 
Justice explained his earlier case, ‘Abdul Rafiq 
v. Bhajan’, AIR (19) 1932 All 199: (53 All 963), 
& dissented from the view taken by Niamatul- 
lah J., & the view taken in ‘Balkrishna v. Deb 
Singh’, AIR (21) 1934 All 76: (56 All 281), was 
approved. It was held that 

‘‘where there is no fresh consideration pro¬ 
ceeding from the pronrsee, the acknowledgment 
cannot be treated as an agreement which may 
give rise to a fresh cause of action.” 

In ‘Shanti Parkash v Harnam Das’, AIR (25) 
1938 Lah 234: (ILR (1938) Lah 193 FB), 
Dalip Singh J. observed, 

“I do not think that this Ct has ever held 
that merely because an acknowledgment im¬ 
plies a promise to pay it can form the basis 
of a suit, apart from proof of consideration.” 

Din Mohammad J. held the particular entry to 
be an express promise to pay within the mean¬ 
ing of S. 25 (3), Contract Act. The third Judge, 
Coldstream J., although of different opinion, did 
not like to dissent. 

(25) On behalf of the resp, reliance is placed 
on ‘Ramprasad v. Anandi’, AIR (25) 1938 Nag 
180: (174 IC 374); ‘Mt. Janaka v. Sheocharan, 
AIR (19) 1932 Oudh 49: (7 Luck 313); & 
‘Suraj Prasad v. W. W. Baucke’, AIR (7) 1920 
Pat 161 :’(5 Pat LJ 371). 

(26) In the 'Nagpur case’, Bose J. took into 

consideration the decision in ‘Chunni Lai v. 
Laxman Govind’, AIR (9) 1922 Bom 183: (46 
Bom 200), & observed that the question was not 
discussed’at length in that case. His Lordship 
held the document sued upon as an acknow¬ 
ledgment under S. 19, Limitation Act, & ob¬ 
served, „ .. .. . .. 

"It cannot operate to save limitation unless it 

has been executed within time; also in such a 
case, the suit must be founded on the original 
cause of action. The document itself cannot be 
used as basis of the suit.” 

In the ‘Patna case’, Jwala Prasad J. held that 

‘‘an acknowledgment of a debt only enures 
to the benefit of the creditor for the purpose 
of saving limitation if it is made before the 
original debt is time-barred, but the basis of 
the suit is always the original debt. No suit 
can be maintained on a mere acknowledgment 
of a debt.” 

Several cases in support of the above view are 
cited in the said authority. In the ‘Oudh case’, 
it was held that an acknowledgment of liability 
only allowed extension of limitation if made 
before the expiration of the period prescribed. 

It did not create a new right but only allowed 
a new period to run from the date of the 
acknowledgment. Such acknowledgment does 
not operate as a new contract but only keeps 
alive the original cause of action. ‘Maniram’s 
case’, (33 I A 165: 33 Cal 1047 PC) was referred 
to & explained in this judgment. 

(27) With great respect I agree with the 
view, which has been taken in the Nagpur, 
Oudh, & Patna cases, mentioned above & which 
is also supoorted by ‘Balkrishna v. Deb 
Singh’, AIR (21) 1934 All 76: (56 All 
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( 281) & certain observations in ‘Shanti 

Parkash v. Hamam Das’, AIR (25) 1938 Lah 
234: (ILR (1938) Lah 193 FB). In the present 
suit, there is no mention of the original cause 
of action, & the deft Vijai Singh had clearly 
pleaded that it could not form the basis of a 
cause of action. He had also pleaded that he 
did not admit that consideration had passed in 
respect of the entries which were submitted be¬ 
fore the Ct of Wards. It was the duty of the 
pltf to plead all the facts which gave rise to 
the debt against Mohabbat Singh. In the ab¬ 
sence of such allegations, the pltf cannot suc¬ 
ceed against Vijai Singh, & no decree can be 
passed against him. 

(28) One more point was argued on behalf of 
the resp. It was contended that the pltf’s suit 
was in the alternative, & that as he obtained a 
decree against Khub Chand for the full amount 
of consideration paid by the pltf, his appeal 
against Vijai Singh was incompetent. 

(29) On behalf of the applt it was explained 
that his suit was not against Khub Chand in 
the alternative, but his main claim was against 
Vijai Singh on the assignment. He. however, 
impleaded Khub Chand & claimed such 
amount only against him as he may have re¬ 
ceived after the assignment. It is, however, 
conceded that the pltf could not claim a decree 
against Vijai Singh while retaining the one 
against Khub Chand. The point is not free 
from difficulties as to what would be the rights 
of the pltf in such a case as thi6. It is, how¬ 
ever, clear that the pltf sought relief against 
Vijai Singh on the basis of a deed of assign¬ 
ment of a certain debt, & he could obtain a 
relief agaist Vijai Singh on proof of the debt. 
It was not necessary for the pltf in the suit 
to have claimed any relief against Khub Chand. 
The pltf could only claim a relief against Khub 
Chand for the amount realised by him in case 
the pltf conceded that any dealing with the 
creditor by the debtor in the meanwhile was 
acceptable to him. The remedy could, how¬ 
ever, be claimed either against the debtor or 
against the transferor, but not against both, 
in respect of the same amount. The trial Ct 
in giving a decree for Rs. 10,000/- seems to 
have disregarded the actual settlement, made 
by the debtor with the transferor, which may 
not have been of advantage to the pltf, but 
instead gave a decree for a full amount of con¬ 
sideration, which could be done as if on a breach 
of contract or the assignment having fallen 
through by the act of the transferor. This 
relief could be given only as an alternative to 
the grant of relief against debtor. The pltf, 
while tiling the present appeal, has not made 
Khub Chand a party to the appeal, nor has 
he specifically mentioned in his grounds of ap¬ 
peal that he was willing to relinquish the 
decree against Khub Chand, & would press for 
a consideration of his case against Vijai Singh 
only. It is obvious that the pltf cannot retain 
the decree against Khub Chand & also pres<- 
his claim against Vijai Singh, it has been 
held in 'U Po Sein v. E. M. Bodi', 13 Rang 186 • 
(AIR (22) 1935 Rang 397), that where the pltf 
claims from the two defts in the alternative & 
gets a decree against one, he has no cause of 
action left, & an appeal against the other is 
incompetent. The principle on which the Ran¬ 
goon case was decided appears to be applicable 
in the present case. In my opinion, the pltf 
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having obtained a decree against Khub Chand 
for the amount of consideration paid by him 
as on a breach of contract of assignment, is 
incompetent to assert his claim against Vijai 
Singh under the same contract. 

(30) At one stage of the case the learned 
counsel for the applt prayed that Khub Chand 
be now made a. party resp, & under the provi¬ 
sions of O. 41, R. 33, C. P. C., the decree against 
him be set aside, & his claim against Vijai 
Singh may be decreed. This was perhaps on 
the supposition that the pltf could claim relief 
against Vijai Singh on the merits. As discussed 
above, his claim against Vijai #Singh cannot 
succeed, & in the circumstances the pltf has 
got all what he could get by a decree against 
Khub Chand. It is unnecessary to discuss whe¬ 
ther Ct can grant relief under O. 41, R. 33, 
in the manner contended by counsel. 

(31) As a result, this appeal fails, & is dis¬ 
missed wuth costs. 

(32) GUPTA J: I agree. 

D.H. Appeal dismissed. 
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(JODHPUR-BENCH) 

GUPTA J. 

Shanker Lai, Petnr v. Deena Nath, Opposite 
Party. 

Civil Revn. No. 55 of 1950, D/- 10-8-1950. 

(a) Civil P. C. (1908), S. 115 (c) — Wrong 
placing of onus. 

The correct placing of the onus of proof is a 
vital point of procedure and an incorrect plac¬ 
ing of onus, may, therefore, amount to a mate¬ 
rial irregularity. Where the effect of requiring 
the defendant to lead evidence seriously preju¬ 
dices him and deprives him of the very valu¬ 
able right of adducing evidence in rebuttal of 
that adduced by the pltf, the prejudicial effect 
ot the procedure is not capable of remedy and 
the High Court ought to interfere in revision 

A „ „ „ <-Para 3) 

Anno : C. P. C., S. 115, N. 12. 

(b> Evidence Act (1872), Ss. 101 to 103 — 
Placing of onus. 

Where the deft had, while admitting that he 
had received the amount alleged by the pltf 
to have been paid to him, denied that he had 
received it as a loan and alleged that the same 
was received by him towards the payment of the 
amount given by him in loan to one T on the 
guarantee of the pltf it is for the pltf first to 
establish that he had advanced the amount to 
the deft ‘as a lean \ It ivoald be, only after the 
pltf had discharged his onus, that the deft 
could be called to prove that he had received 
the amount not as a loan but towards the satis¬ 
faction of the amount advanced by him to one 
T for whom the pltf had stood surety. (Para 5) 

Anno: Evidence Act, Ss. 101 to 103, N. 2, 8. 

Dashrath Mai and. Rawatmal, for Petnr _ 

Lalcshmi Narain, for Opposite Party. 

ORDER: This civil revn-petn is directed 
against an order of the Dist J., Bikaner, dated 
14-3-1950. A suit had been filed on behalf of 
the opposite party against the petnr for the 
recovery of a sum of Rs. 4684/6/- on 14-9-1949 
Alter the appet had filed his written statement 
:n winch he nad denied to have received anv 
amount from the opposite party by way of loan 
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but alleged that he had received the sum to¬ 
wards satisfaction of the debt he had advanced 
to one Ram Singii on the pltf standing surety 
for the repayment of the loan, the Ct framed 
certain issues & proceeded to try the suit. The 
issues that were framed were to the following 
effect: 

“1. Had the pltf stood surety for the debt of 
Thakur Ram Singh & did the deft receive the 
amount of Rs. 4263/3/- towards the debt of 
Ram Singh? 

2. Is the deft liable to pay the interest 
claimed?” 

(2) Not satisfied with the first of these issues 
in which initial burden had been cast on the 
deft, he applied to the Trial Ct on 13-1-1950, for 
amendment of the issue No. 1 so as to put the 
burden of proof that he had advanced the sum 
to the deft by way of loan on the pltf, oppo¬ 
site party. This appln was rejected on 14-3- 
1950, & he has come up to this Ct in revn & 
it is contended by his*learned counsel that the 
issue No. 1 has been wrongly framed & un¬ 
necessary burden of proof has been put upon 
him. 

(3) The learned counsel for the opposite party 
has raised a preliminary objection that, inas¬ 
much as, it was not a case decided, no revn lay. 
This contention of the learned counsel for the 
opposite party is supported by the view that 
has been taken by the Chief Ct of Ouah vide 
‘Bamchandra v. Birendra Bikram Singh’, AIR 
(29) 1942 Oudh 431: (201 IC 277). In reply, 
the counsel for the appct relied upon a con¬ 
trary view taken by the Madras & the Rangoon 
High Cts vide ‘Varisai Mohomed v. Marunga 
Puri Estate’, AIR (26) (1939 Mad 644: (1939-1 
ML J 334) & ‘C. S. Pillai v. K. K. Konar’, AIR 
(22) 1935 Rang 131: (159 IC 70). The learned 
counsel for the appct has also cited a judg¬ 
ment of the Chief Ct of Jodhpur reported in 
T940 MLR 249 (Civil)’ in which reliance was 
placed on another decision reported in ‘1938 
MLR 113 (Civil)’ in which such an objection 
had been overruled. The Madras decisions do 
not appear to be consistent as would appear 
from another judgment of the same High Ct 
reported in ‘Manickvachakam Chettiar v. Offi¬ 
cial Receiver, East Tanjore’, AIR (26) 1939 
Mad 733: (13G IC 120). Moreover, the Madras 
judgments are judgments of single judges & 
.-.o is the judgment of the Chief Ct reported in 
•1940 MLR 249 (Civil)’. But the contrary view 
relied upon by the learned counsel for the 
appct finds great support from the recent judg¬ 
ments of Patna & the Nagpur High Cts vide 
•joti Prasad v. Chandra Kanta’, AIR (34) 1947 
Pat 469: (171 IC 43S) & ‘Narayan v. Sesharao’, 
AIR (35) 1948 Nag 258: (ILR (194S) Nag 16 
F B). The Patna case is a division bench case 
& following the Madras decision reported in 
*Vari«ai Mahomed v. Marungapuri Estate’, AIR 
(25) 1939 Mad 644: (1939-1 MLJ 334), it has 
been held there that the correct placing of the 

I o-ius of proof is a vital point of procedure & an 
incorrect placing of onus, may, therefore, 
amount to a material irregularity. It has been 
further held that where the effect of requiring 
the deft to lead evidence seriously prejudices 
him & deprive him of the very valuable right 
of adducing evidence in rebuttal of that adduced 
by the pltf, the prejudicial effect of the pro¬ 
cedure is not capable of remedy & the High 
Ct ought to interfere in revision. The Nagpur 


case is a full bench case. Justice Padhye has, 
in his judgment, observed as follows: 

‘‘If a Ct refused to frame an issue on a mate¬ 
rial proposition affirmed by one party & denied 
by the other, it would be guilty of not exer¬ 
cising jurisdiction vested in it by law requiring 
it at the first hearing of the suit to record 
issues on which the right decision of the case 
depends. If, on the other hand, it framed 
issues which do not arise out of the material 
proposition of law or fact affirmed by one party 
& denied by the other, it would be acting 
either in excess of/ its jurisdiction or with 
material irregularity, & in either case the order 
of the subordinate Ct may be open to revision. 
In fact, by refusing to frame an issue which 
actually does arise in the case, the Ct shuts 
out a trial of a part of his case. In such a 
case it would be necessary for the High Ct to 
interfere in revision & to set the matter right 
so as to avoid waste of time & costs.” 

& answered the question, “Has the High Ct 
'jurisdiction to entertain revisions touching (1) 

. (2) . & (3) a question 

relating to the framing of issue”, in the affir¬ 
mative. 

(4) Agreeing with this view of Justice Padhye, 
another Judge of the F. B., Pollock J. has ob¬ 
served as follows: 

“I w r ould, therefore, say that there may be 
cases in which the High Court has power to 
interfere in revision with the lower Ct’s inter¬ 
pretation of a. remand order or on a question of 
amendment of a pleading ‘or on a question 
relating to the framing of an issue’.” 

This opinion appeals to me to be quite sound 
& I have no hesitation in adopting it. In the 
view I have taken the objection on behalf of 
the opposite party has no force and is over¬ 


ruled. 

(5) Coming to the merits, the deft in this 
case had, while admitting that he had received 
the amount alleged by the pltf to have been 
paid to him, denied that he had received it as 
a loan & alleged that the same was received 
by him towards the payment of the amount 
given by him in loan to one Thakur Ram Singh 
on the guarantee of the pltf. I think it is forj 
the pltf first to establish that he had advanced 
the amount to tne deft ‘as a loan’. It would 
be, only after the pltf had discharged his onus 
that the deft could be called to prove that he 
had received the amount not as a loan but 
towards the satisfaction of the amount advanced 
by him to one Thakur Ram Singh for whom 
the pltf had stood surety. The effect of requir¬ 
ing the deft in this case to lead evidence would 
seriously prejudice him by assuming without 
proof that he had received the amount as a 
loan & would deprive him of the very valuable 
right of adducing evidence in rebuttal of evi¬ 
dence adduced by the pltf. I entirely agree 
vrith the view of the Patna & the Nagpur High 
Cts & accept the revision because the prejudi¬ 
cial effect of the procedure in the lower Ct was 
act capable of remedy & it is a fit case, in my 
opinion, in which I ought to interfere in revi¬ 
sion. I accept this revision & direct the lower 
Ct to frame proper issues. The appct will get 
ais costs from the opposite party. 

D.H. Revision allowed. 
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A. I. R. (38) 1951 Rajasthan 81 [G. N. 32 ] 

(JODHPUR BENCH) 

Wanchoo C. J. and Bharadwaj J. 
Abheysingh — Petnr. v. The State. 

Civil Revn. No. 116 of 1950. D/- 17-1-1951 

J** ° ivil P* C ; ( l9 °3), S. 151, O. 9, R. 9-Restora¬ 
tion of application dismissed for default. 

T he Court bas power nncierS.lo!, bat'not under 

. • u *. 1 • c . ^ restore an application for rea 

coration or setting aside an ex parte deoree whioh baa 
been dismissed for default. [Para 4] 

Anno. C. P. C., S. 151 N. 2. J 

( y„^ raCti . Ce -^ pp “ c , a “ on dismissed for default 
P. C (1908 a ) O. 9R7 9 eCCSSi,y ° f a,fidavit - Clvil 

3 aso h of C a^! app h n 0 U aMo^/oJ re^oring^he^ppbcation for 
setting aside the ex parte decree even though the up- 
plication .s made by the Government pleader That 
gentleman does not stand in any batter position than 
any other lawyer and an application mad^ by h? m ln ° 
oml matter ia to bo aupported by an affidavit in the 

SKr :^Xr^r° D by any oiher ^ “ 

AiZtZ-forTAral:' ^ 

Judgment.—This is a revision by Abhey 
fe.ngh against tbe order of the Mcnsif of Jabaz 
pur m a cfv.l matter. The faots giving rise to 

this revision are these : Abheysingh had filed a 

suit against Kesmnal, Bakhtawar and Uda for 
a declaration that the lands in suit were not 
liable to be attaohed and sold in execution of a 
deoree passed against Bakhtawar and Uda and 
in favour of Kearimal. At a later stage the 
State Council of the former State of Mewar 
was also impleaded as a defendant. On l 12 

1948, an ex parte deoree was passed in favour 

of tbe present petitioner. Thereupon, on la .i 2 
1949 an application was made on behalf of the 
State Counoil for setting aside the ex parte de 
oreo This application was, however, dismissed 
for default on 14-2 !949. Then on 12 . 3.1949 the 
Government Pleader made an applioatioi for 
restoration of tbe application of 12 12 ig 4R 
This application was allowed and the applioa' 
tion for restoration dated 12 12 i(uq 
tored. Abheysingh came up in m vision 
the order restoring the application of 43 m 
1918. The oasa was beard by a learned 7“ 

Judge of this Court and he considered thaUht 
matter was of sufficient importance to 

decision by a larger Benoh. That is hnw tk! 
case has coma before ns. ow 16 

ik tSl M Th \, ml * in t l U58ti0 ' n for vision ie whe 
ther tbe Uunsif bad jurisdiction to restore the 
application of 12 - 12-1948 and it ™ j ore the 

* 53 
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under o. 9, h. 9, Civil P. C. itself by virtue of 
8. 141, Civil P. 0, to restore an applioation for 
restoration which has been dismissed for de- 
fault. In support of this view, we may refer to 
the following oases : Loknath v. Mt. Sattan 

OJU, A. I. B. (lo) 1923 Lah. £02 : (73 I. C. 821) 

Mt. Jamna v. Mt. Ram Raji, a. I. R. ( 10 ) 1923 
oudh 146 : (74 I. c. 380) and Chinnappa Naidu, 
v. Deenadayalu Naidu, A. I. r. (36) 1948 Mad. 
480 : (1948-1 M. L. J. 4ll). As against this view, 

A h n ?'? . 1 Cou a rfa „ of Patna - Bombay, Calcutta, 
Allahabad and Nagpur have held that the Court 

has no jurisdiction under o. 9 , R. 9 to restore 

an application for restoration whioh is once 

dismissed for default. The following eases sup 

port this view, namely. Ramqulamsingh v 

Sheodeonaram Singh, A. I. R ( 9 ) 1922 Pat 

"V U * At : L - J - 387 >' Munite v. B. Walwekar, 

h'jin 1 , 923 BO f ' 388: (8 ° r - °- 182 >. Pitam. 
barici v. Dodeesmgh, A. 1 . r. (n) 1924 all 

603 : (46 ALL. 319), Surendranath v. Jatindra. 

noth, A. I. B (16) 1929 cal. 17 : (U6 I. c. 367) 

and Brijmohan v. Raghoba, a. i. r. ( 19 ) i E3 n 

Nag. 101 : (28 N. L. R. 83). 9 

fs] But even though these five High Courts 

onln d e d - khat aa application for restoration 
onoe dismissed for default cannot be restored 

under order 9 Rule 9, it is remarkable that they 

have also held that the Court has jurisdiction 

under its inherent power under 8 . 161 , Civil 

Bon i application for restora. 

tion, if it is in the interest of justice to do so 

J® , may t,h ' a connection refer to the ease of 
Ha.iba.ns Singh v. Suresh Dutt, A. 1 R firl 

Bench t 'f'Vk 6 ^o (l18 L 669) where a Division 

under S m CVl^n ‘ h8t th ® ° 0urt 00uId 
. 16l f Civil P # 0* restore an application 

made for the restoration °f the suit The Oal 

: }S a 0o r r the ca3e of s ^nZZ h 

innb alreftdy cited while holding that 

sooh an application for restoration could not be 

fn 8 n°A ed i Ua , dGr 9 ' »• 9. went on to say that 

n order to do that real and substantial justice 

etist thf Co U,8 i‘ r * ti0n f ° r wh, '° h tbe Courts 
• fche Courts can use s. 161 , 0 P C in 

tio d D er ThA r N t0re 8 U ?r h aQ ap P Iioation for restora. 
tion. The Nagpur High Court also in the case of 

?o‘ J Z N n L V-*• (19 > ^ 

' * 28 N - R> 63) already referred fn hoiA 

Nation d° rd?r r f ! oriD 8 an application for rcsto 
ration dismissed for default nan n n i„ i rosco. 

under s . 351 C P 0 lly , 1,0 P as86d 

substantial justice ' ‘ D 0rder ‘° d ° r0aI a “ d 
plication^nnde^o. ^R ^ D ° “ P ' 

SSSrHgl 
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the High Courts which have taken this view. 
We are, further of opinion, that the Court should 
have power in appropriate cases for good rea. 
BOns to restore applications for restoration or 
setting aside ex parte decrees which have been 
dismissed for default under its inherent power 
given to it by S- 151, 0. P. C. This view, as we 
have already shown, has been taken by three of 
the High Courts, namely, Allahabad, Calcutta 
and Nagpur and we are in respectful agreement 
with them. We, therefore, hold that the Court 
has power under S. 161, 0. P, C. but not under 
O. 9, R. 9, C. P. C. to restore an application for 
restoration or setting aside an ex parts decree 
which has been dismissed for default. The 
Munsif of Jahazpur, therefore, did not act in 
excess of jurisdiction when be restored the ap¬ 
plication of 12-12-1948. 

[5] It has been urged on behalf of the appel¬ 
lant that in this case, the Munsif did not even 
call for an affidavit and that, in any case, there 
was no good reason for restoring the applica¬ 
tion forgetting aside the ex parte decree as the 
State was really not interested in this litigation 
and was merely a pro forma defendant. We 
would like to point out to the Munsif concerned 
that he must always insist upon an affidavit in 
cases of this kind even though the application is 
made by the Government pleader. That gentle¬ 
man does not stand in any better position than 
any other lawyer and an application made by 
him in a civil matter is to be supported by an 
affidavit in the same way as an application by 
any other lawyer on behalf of ony other party. 
As this is, however, the first case of this kind 
where no affidavit has been taken from the 
Government Pleader, we will overlook it this 

once. 

[6l As to the other contention that there was 
no good reason for the Munsif to restore the 
suit a 3 the State was not really interested in 
this litigation, we feel that we are not in a 
position to express any opinion at this stage. 
The suit has not yet been restored and tbe ap¬ 
plication for setting aside tbe ex parte decree 
dated 12-12-1948 will, in due course, come up 
before the Munsif. He should then consider 
whether tbe State has any real interest in this 
matter and whether it is worthwhile setting 
aside tbe ex parte decree, in case the State has 
no real interest in this litigation between pri¬ 
vate parties. We, therefore, dismiss the revision. 
Considering the oircumstances of the case, we 

made no order as to costs. . 

t 7 c r Revision dismissed . 
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(JODHPUR BENCH) 

Bharadwaj J. 

Harji Jogaram — Petnr. v. Hasti Singh — 
Non-Petnr. 

Civil Revn. No. 224 of 1950, D/- 7 12-1950. 

Civil P. C. (1908), S. 115-—Interlocutory orders— 
Interference in revision. 

A Court framing issues in a case, or grading 
amendment thereof, cannot be said to have deoided the 
case within the meaning of S. 115. [Para 3] 

Thu3, the wroDg allocation of tbe burden of proof in 
a case which is pending in the lower Court and which 
ba 3 not proceeded beyond the stage of framiog of 
issues, does not afford a good ground for Interference 
in revision. [Para 3] 

It will be after the final deoision of the case that the 
wrong allocation of the burden of proof will afford a 
good ground for interference in revision. Even at that 
stage, if the High Court sees, that on account of the 
wrong allocation of tbe burden of proof, no Injustice 
has taken plaoe and pone of the parities has been mis¬ 
led and preoluded from placing the whole ol! its evi¬ 
dence before the Court, it will not interfere. [Para i\ 

Anno: C. P. C., 8. 115, N. 5. 

Nahar Singh — for Petnr., liajnarayan — for 
Non-Ptnr. 

Order.— This is an application by the deft?., 
in a suit pending in the Court of the Munsif 
City at Jodhpur, for revising the order of tbe 
learned Munsif, by whioh he placed the burden 
of an issue on the defte. The suit was brought 
against them by the non-applicant Hasti M&i 
for the recovery of R0- 1076.7 on the basis of 
a document alleged to have been executed by 
the defte. on 1-2-1948 in favour of tbe plbf. The 
defts. denied the execution, as well as tbe receipt 
of tbe consideration, but made an allegation in 
their written statement that on 16-12-1947 one 
Madan Singh, the brother of pltf., under pretence 
of giving contracts for preparing eofas, obtained 
their signature? on two blank papers and that 
they believe that the ‘ohitthi* in suit was forged 
on one of these two b.'ank paper?. On 10-4-1950, 
the learned Munsif framed the necessary issues 
in the case, and placed the burden of proving 
tbe execution of tbe 'chitti' on tbe pltf. On 2-5- 
1950, an application was presented by the pltf. 
for the amendment of issue 1 , with the prayer, 
that the burden should be placed on the defts. 
and that they should be called upon to prove the 
fact that their eigDatures were obtained on two 
blank papers, and ‘chitthi* in suit wa3 prepared 
on one of them. The learned Munsif acoepted 
the application on 5-8-1950, and placed tbe bur¬ 
den on tbe defts. framing the following issue: 

“Where the signatures of the defts. obtained by 
fraud on two blank papers by Madan Singh, the bro¬ 
ther of the pltf. & was the bond in suit forged on one 
of those papers. & in reality no consideration was 
given to the defte?” 
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[a] Aggrieved by this amendment, the deffcs. 
have invoked the re visional powers of this Ct. 
The learned counsel for the appots. has stcenu- 
oaely contended before me that the learned 
Munsif was wrong in placing the burden of the 
issue on the deft?. Taoce eesm3 to be much force 
in the arguments of the learned oounsel for the 
appcts., but the difficulty that arises in his way 
is that of S. 115, Civil P. 0. The case is still 
ponding in the lower Ot. & has not proceeded a 
step further than the stage of framing issues. 
The question is whether the revision is permis¬ 
sible under the provisions of S. 115, Civil P. C. 
Section 115, Civil P. 0. runs as follows: 

Section 115: Revision : “The High Court may call 
for the record of any cQ9e whioh has been decided by 
any Court subordinate to 3uch H. O. and In whioh no 
appeal lies thereto, & if euoh subordinate Court appears 

(a) to have exercised a jurisdiction not vested in it 
by law, or 

(b) to have failed to exercia9 a jurisdiction so vested, 
or 

(c) to have acted in the exercise of its jurisdiction 
illegally or with material irregularity, 

the High Court may make such order in the oase as it 
thinks fit.” 

[3] The lsarned counsel for the appots. has 
argued before me, that wrong allocation of the 
burden of proof is a good ground for revision. 
This is right that the wrong allocation of the 
burden of proof constitutes a material irregula¬ 
rity and justifies interference of this Ct. in 
revision, but at what stage? The discretionary 
powers given to the H. 0. under s. 115, Civil 
P. 0. to oall for any record of any case ace to 
•be exercised only in those oasas which have 
been decided in the lower Ct. & in which no 
appeal lies. A Court, framing is3ue3 in a case, or 
granting amendment thereof, caunob be said to 
have deiided the case. It will be after the final 
dooiaion of the case that the wrong allocation of 
the burden of proof will afford a good ground 
for the interference of the H. 0. in revision, 
ldven at that stage, if the H. 0. sees that on 
account of the wrong allocation of the burden 
of proof, no injustice has taken place and none 
of the parties has been misled and precluded 
from placing the whole of its evidence before the 
Ot., it will not interfere. In the present case 
that stage has yet to bo reaohed. If we begin to 
encourage revisions at this stage, whioh accord- 
mg to law, we cannot do, there will be no end 
of revision al applns. In every oase, there will 
be a revision appln. and much of tbe time 

of this Ot. will ba taken away iu framing the 
issues. ® 

[ 4 ] The learned oounsel for appets. has 
referred me to Raja Gopala Aiyangar v. 
Ramanuja Aiyangar, a. I. R. (10) 1923 Mad 607 • 
■ 73 1 . 0 . 459); Mt. Dharmon v. Ransingh, a. 1 . r. 
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(26) 1939 Lah. 563 : dec I. o. 828 ); Ganda Ram 

v. Rehana, 64 I. 0 . 91 : U. I R. (8) 1921 Lah. 
166); Rasu v. Kattara, 82 1 . o. 658 : (a. 1 . R. 
(11) 1924 Rang. 349), 1938 M. L. R. 113, 1940 
M. L. R. 249 and Tripura Cotton Press Co. 
Ltd., Bezwada v Venkatagurunadha Rama- 
seshayya , a. I. R. (22) 1935 Mad. 784 : (168 I. O. 
601 ). I have gone through all these rulings and 
eee that none of them support the case of the 
appsts. 

[6] In Rajagopala Aiyangar v. Ramanuja 
Aiyangar, A. I. R. (lo) 1923 Mad. 607 : ( 172 I. C. 
459), the point was altogether a different one. In 
that suit, whioh wa9 for the rendition of accounts 
of the profits of properties in the possession of 
the defts., the lower Ct. deviated from the usual 
course of procedure, and taking a wrong view 
of S. 163 of the Evidence Act, at once oalled 
upon the pltfs. to adduce evidence about the 
genuineness or otherwise of the accounts, which 
were produced by the defts. in response to their 
pstn, for discovery and the genuineness of 
whioh was not admitted by them. This deviation 
from the usual course, which was sure to result 
in the unnecessary harassment of the plfcf. and 
which was repugnant to all principles of burden 
of proof. wa3 considered by the learned Judges 
of the Madras H. C. to be a good ground for 
interference in revision, in a psnding trial, other¬ 
wise they were altogether uuwilling to interfere 
in such oases as it appear? from their following 
observation made on p. 608: 

‘'We are of course uowilling in revision to interfere 
with an order pv?sed by the lower Court In a pending 
trial and we should not do 00 in the present oase, if it 
was not possible to isolate the point on whioh our 
interference i3 asked for.” 

[ 6 l Mt. Dharmon v. Ransingh , A. 1 . R. ( 26 ) 
1939 Lah. 563 : (185 I. c. 828) is not a case of 
revision, but of second appeal, in which it was 
held that if neoessary issues in the case have 
not been tried, the appellate Court, under the 
provisions of 3. 151 , has an inherent power to 
frame suoh issues and remand the suit to the 
trial Court for retrial on necessary issues. In 
Ganda Ram v. Rehana, 64 1 . c. 91 : (a. i. r. ( 8 ) 
1921 Lah. 1661, the revision was entertained on 
account of the wrong allocation of burden of proof, 
but it was entertained when the case was finally 
decided an I a decree passed by the lower Court. 
Similar were the cases in Rasu v. Kattara, 82 
I. 0 . 658 : (A. I. R. ( 11 ) 1924 Rang. 349) & 1940 
M. L. R. 249. 

[ 7 ] Tripura Cotton Press Co. Ltd., Bezwada 
v. Venlcatagurunadha Ramaseshayya, a.i.r. 
(22) 1936 Mad. 784 : (153 I. C. 601) & 1938 M. L. R. 
113 are two S. B. rulings whioh really support 
the case of the appct3. In both of these cases, 
the learned Judges interfered with the orders of 
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the lower Ot. while the trials were still pending 
in those Cts. & the cases were not yet decided. 
In Tripura Cotton Press Co. Ltd., Bezwada v. 
Venkatagurunadha Ramaseshayya, A. I. B. ( 22 ) 
1935 Mad. 784 : (168 I. C. 601), the reason given 
for the interference was that the matter was one 
of considerable importance to companies. With 
all respeot to the opinion of the learned Judge 
I do not agree with him in the respeot that in 
matters of importance the H. C. can interfere & 
In otberB not. Law is the eame for all sorts of 
matters. In 1938 M. L. R. 113, the learned Judge 
of Jodhpur Ohief Court, Mr. Sukhdeo Narain, 
did not give any reason for his interference at 
this stage. Perhaps the point was not Beriouely & 
strenuously agitated before him. Whatever may 
be the cause, the view that interlocutory orders 
in pending trials can be interfered with by thiB 
Court on the revisional side, is not acceptable to 
me, and therefore, I dismiss the application 
with costs. 

V.B.B. Application dismissed. 


[C. N. 34.] 
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(JODHPUR BENCH ) 

Bharadwaj J. 

State v. Pabudan Singh — Acciised. 

Criminal Rel. No 151 of 1950, D/- 16-8-1950. 

Criminal P. C. (1898). Ss. 436, 437, 438,403 — 
Charge under S. *307, Penal Code — Magistrate 
framing charge under S. 506, Penal Code—Sessions 
Court if'required to refer case under S. 438 to High 
Court if satisfied that case under S. 307, Penal 
Code, was prima facie established. 

Where an acoused is challaned under S. 307, Penal 
Code, but the Magistrate framed a charge under S 506, 
Penal Code and omits to write anything with regard 
to the offence under S. 307, Penal Code, his action 
amounts to a disoharge of the aooueed under the latter 
seotion and in ?uoh a ease it is open to the Sessions 
Judge either to order further enquiry under S. 436, 
Criminal P. C., or himself under S. 437 order the Magis¬ 
trate to commit the accused to the Sessions Court to 
? tand his trial under S. 307, Penal Code. There is no 
necessity of sending the case under S. 438, Criminal 
p. C. to the High Court. [Paras 3. 4J 

Anno : Cr. P. C., S. 437, N. 8; S. 403, N. 13, 14. 

Mansaram Purohit.Oovt. Advocate-for the State. 

Order. _ Pabudan Singh was challaned in 

the Court of the Mag. 1st Class, Sujangarh, 
under s. 307, I. P. 0. The learned Mag. after 
the inquiry framed a charge under S. 606,1. P.C. 
against him. The proeecution, being dissatisfied 
with the order of tho Mag. preferred a revision 
petn. under s. 436, Criminal P. 0., in the Ct. of 
the Ses. J. Churu. The learned Ses. J. after 


hearing both the parties, has made this report, 
under 8. 438, Criminal P. 0., to this Ct. with 
the recommendation that the Mag. should be 
ordered, by thiB Ot. to frame charge against the 
accused under S. 307, I. P. C. instead of nnder 
S. 506, I. P. C., already framed by him. 

[ 2 ] There iB no doubt that the Ses. J. is with, 
in his powers, in making this report to this Ct., 
under 8. 439, Cr. P. C., but the question arises 
—could not the learned 8es. J. proceed in this 
case under ss. 436 <fe 437, Criminal P. 0. & die- 
pose of the petn. himself ? In that case much 
of the trouble & time of this Ct- would have 
been saved especially when the work in this 
Court is already piled up. For the future guid¬ 
ance of the Courts it is necessary that this ques¬ 
tion should be minutely gone into. 

[3] In the present case, the charge under 
S. 606 was framed on 17-3-1960. The Mag. did 
not write anything in his order, with regard to 
the offence under S. 307, I. P. C. He simply 
wrote that in his opinion the offence under 
8. 506,1. P. C., is made out, against the aocuBed, 
of which the order to frame the charge was 
given. The Mag. did not, in so many words, 
write in his order that the accused is discharged 
of the offenoe under 8. 307, 1. P. 0. The action 
of the Mag. to frame a charge on a minor ot. 
fence under S. 606, I. P. 0., and to omit to 
write anything with regard to the major offence 
under B. 307, I. P. 0. for which the accused waB 
challaned in his Ct. amounted to a discharge of 
the accused of the major offence under 8. 307, 
I. P. C. In the case of a disoharge a Ses. J. is 
fully empowered under S. 436, Criminal P. O. 
to pass an order for further inquiry in the case. 
In Ganga Dutta v. Emperor , A. I. B. (23) 19 96 
Nag. 87 : (37 cr. L. J. 715), the principle wae 
enunciated thus .* 

“Where a Magistrate deliberately frames a charge on 
a minor section instead of on tho major section, on 
which the case starts, his aotion is equivalent to a die- 
charge with regard to the major offenoe and farther 
inquiry can be ordered by the Seseione Court under 
S. 436, Cr. P. C.” 

[4] Moreover, the present case was exclusively 
triable by the Sessions Court, and was pending 
before the Mag. for inquiry before the trial. 
The Mag. was to commit the aocused, in case 
the offenoe under 8. 3C7, was prima faoie esta¬ 
blished against the aooused. If in the opinion 
of the learned Ses. J. the case under s. 307, 
Penal Code was prima faoie established and 
a charge under 8. 307, Penal Code, was compe¬ 
tent, he could himself under 3 . 437, Criminal 
P. C. order the Mag, to commit the acoused to 
the Sessions Court to stand his trial under 8. 307, 
Penal Code. There was no necessity of sending 
the case under 8. 438, Criminal P. 0. to this 
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Court. In re K.V. M. Parmeswarayya, A.l.R. 

(36) 1949 Mad. 430 : (50 Cr. J.558), it was held : 

“When an aocueed is charged under S. 307, I. P. 0., 
but the Mag. framed a oharge under S. 337, Cr. P. C. 
and does not frame one under 8. 307,1. P. C. hie aotion 
amounts to a discharge of the acou3ed of an oflenoe 
under the latter seotion and in such a oase it is open 
to the Diet. Mag. under 8s. 436 or 437, Cr. P. G. either 
to order a further inquiry or to order commitment to 
the Court of Sessions.” 

[5] In the present case the learned Ses. J. is 
competent to proceed under s. 436, Cr. P. 0. or 
or under S. 437, Or. P. C , and hence without 
accepting his recommendation the file is sent 
back to the Gfc. of the learned Ses. J. Ohuru to 
proceed and pass orders under 8. 436 or 487, 
Criminal P. 0. 

V.B.B. Order accordingly. 


A. I. R. (38) 1951 Rajasthan 85 (G . N. 35.] 

(JODHPUR BENCH) 

Gupta J. 

Bal Chand — Petnr. v. Bheron Dan and 
others—Opposite Party. 

Civil Review No. 12 of 1950, D/- 14-8-1950. 

(a) Civil P. C. (1908), O. 47, R. 1—Omission to 
consider important facts on record. 

It is not only the omiesion to consider the important 
faots whioh were on the reoord that would entitle the 
be granted but the faota must be suoh as the 
Judge himself, immediately on passing his order, reali¬ 
sed that ho had overlooked, & whioh in hia opinion 
would have led him to pass an order materially 

d,ff A erent - . n „ „ [Para 3] 

Anno: C. P. C., 0. 47, R. l, N. 15. 

(b) Civil P. C. (1908), O. 47, R. 1—Omission to 
consider important facts on record. 

“Faots on record” moao facts on the face of the 
reoord having a direot relation to the order the Ct. 
was about to rn^ke, faots which wero actually within 
the Ct s own knowledge & whioh momentarily escaped 
Its memory. These are faots on the face of the reoord 
Sc not embedded in tho record & only to be brought to 
light by a discussion & appreciation of the evidence. 

Anno: C. P. C., 0. 47, R. 1, N. 15. lPaia 3] 

(c) Civil P. C. (1908), O. 47, R.l-Decision wrong 

on merits. 6 

A Ct. hearing an appln. for review has no power to 

"X'onizr 0 ,he 8couDti tbat the deoi t 3 i," 

Anno: C. I*. C., 0. 47, R. 1 , N . i 6i 

Indernath Modi—for Petnr. 

Order.—This ig an appln. for roview of tho 
judgment of this Ct. dated 24-1-1950, passed in 
9. A. NO. 67 of 1949 in whioh the applicants pro- 
pose, to roly mainly on a ruliug of the Nagpur 
Judicial Commissioner’s Court reported in Ruhh 
mabai v. Ganpatrao, A. I. r. ( 19 ) 1932 Nag. 177 ' 
(28 N. L. R. 231) in which it haa been laid down 
that if an omission to notioe one particular pro¬ 
vision of law was a satisfactory ground for en¬ 
tertaining an appln. for review which had been 
pointed out by the appot., much more so was 
the omiesion to consider the important facts 


which were on the record & whioh the Judge 
himself immediately on passing his order reali¬ 
sed that he had overlooked, & which in his 
opinion, would have led him to pass an order 
materially different & that both were cases 
of an omission & not the cases of mis-applica¬ 
tion or of taking a wrong view of the law on 
fully considered facts of the case. 

[ 2 ] Before dealing with the main contention, 
one minor objection which is of no great signi¬ 
ficance may be disposed of. It is said that there 
was an apparent mistake on the faoe of the 
judgment, inasmuch as, in the judgment, name 
of Bal Chand was omitted from the pedigree 
table which should have appeared below Dban- 
aukh Das because Bal Chand was the son of 
Dhansukh Das & Suraj Mai & Soban Lai were 
hia sons. There is no suoh mistake in the judg. 
ment. It appears the copyist has while copying 
omitted in the copy of the judgment the name 
of Bal Chand in the pedigree table after Dhan¬ 
sukh Das & before Suraj Mai & Sohan Lai & 
the omission on the part of the copyist has en¬ 
abled the counsel to raise such a contention. 

[9] The main contention raised by the coun¬ 
sel on behalf of the petnr. is that the Ct. has 
not considered important facts which were on 
the record, namely, the admission contained in 
the statement of Bheron Dan dated 5-3 1927, 
the evidence of the appet. Sc the statements of 
the pltf. Sc his witnesses given in the trial Ct. 

It appears from the judgment under review that 
the admission contained in Bheron Dan’s state¬ 
ment dated 5-3-1927, was in the Ct’s mind. It 
also appears that the evidence of Bheron Dan, 
the pltf. & his witnesses was also b<- fore the Ct’s 
mind. I may almost go to the length of spying 
that the whole case as presented by tho learned 
counsel of the appot. before me bad been pre¬ 
sented before us on his behalf by, his learned 
counsel at the time the appeal was heard. More- 
over, it would appear from the every authority 
relied upon by the learned counsel for the appot. 
that it wag not only the omiesion to consider ths 
important facts which were 00 the record that 
would entitle the review to be granted but the 
facts must be such aa the Judgo bim.ieii imme¬ 
diately on passing his order realised that tie had 
overlooked, Sc which in bis opinion would have 
led him to pa=s an order materially different. In | 

this case, there are no facts which, any of us_ 

the two Judges constituting the Bench which 
passed the judgment—ever realised, had been 
omitted & which, in our opinion, would have Jed 
us to pass a judgment materially different, again, 
‘Tacts on record” mean facts on the face of the 
record having a direct relation to the order the) 

Ct. Vv’as about to make facts which were actually! 
within the Ct’s own knowledge & which momenj 
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fcarily escaped its memory. These are facts, on 
the face of the record & not embedded in the 
record & only to be brought to light by a die- 
cussion & appreciation of the evidence, (vide 
Hiralal v. Mt. Salubai, A. i. r. (22) 1935 Nag. 
245 at p. 246 : (31 N. L. R. 372). 

[4] In this case the learned counsel for the 
appct. was at great pains to show that the judg¬ 
ment was wrong on merits. In short, his argu¬ 
ments were tantamount to saying that if he were 
allowed a fresh opportunity to reargue the 
appeal, probably a different judgment would 
follow. In Ham Ratan v. Dina Nath , A. I. R. 
jj( 2 e) 1939 Lah. 460: (186 I. o. 22 ), His Lordship 

Tek Chand J. has held that a Cb. hearing appln, 
for review had no power to order a review upon 
the ground that the decision was wrong on 
merits. Agreeing with the learned Judge. I do 
not eee sufficient reason to order a review in 
this case. 

[5] As already stated, the case wa3 fully pre- 
eented to the Ct. & the asceot which is now pres¬ 
eed before me was put up before us. At any 
rate, that aspect should have been presented at 
the time when the appeal was argued & there is 
no ground justifying exeroiee of the powers of 
review. No case for review, therefore, has been 
made out & the appln. is dismissed. 

D.H. Application dismissed. 


A. I. R. (38) 1991 Rajasthan 86 [C. N. 36.] 

( JAIPUR BENCH ) 

SHARMA J. 

Devilal (£ others — Applt. v. Ram Sahai i£ 
others — Resps. 

Seoond Appeal No. 123 of 2004, D/- 29*9-1950. 

Co-sharers—Property held in common—Acquisi¬ 
tion of—Compensation money paid to some of them 

_ Suit by others for recovery of their share — 

Maintainability— Hindu Law— Partition —Partial. 

Where property held in oommon is acquired under 
the Town Improvement Scheme & the compensation 
money is paid to some of the oo eharere, a suit by the 
other co sharers for reoovery of their share in the com¬ 
pensation money 13 maintainable & cannot be thrown 
out on the ground that a 3 uitfor partial partition of the 
joint property does not lie especially when the pltf. 
has nowhere alleged that the property wag joint family 
property: A. I. R. (28) 1941 Cal. 635, Rel. on. [Para 6] 

P. N. Date— for Applt.', R. K. Restogi —for Resps. 

Judgment. — This is the pltfs’. appeal & 
arises under thie following circumstances;— Tfce 
pltfs. sued the clefts. Ram Sahai, Cbiranjilal, 
Damodar & Gopal on the ground that the par¬ 
ties bad descended from a common ancestor 
Chaturbhuj Das who left certain property at 
Dausa. Out of this property a certain portion 
was demolished under the Town Improvement 
8cheme of Dausa town, for which the State of 
Jaipur settled Rs. 196 as compensation. Out of 


A. I. R. 

this sum of Bs. 196 one-fourth i. e. 49 was re. 
alized by the deffcs. 1 & 3, i. e. Ram Sahai & 
Damodar, who are brothers of the defts. 2 & 4 
respectively, on 22 2-1946 from Nizamafc Dausa. 
The pltfs. claimed that they were entitled to 
half share out of this sum, for which they made 
a demand ou the defts. 1 & 3, but they did not 
comply. 

[2] The defts. pleaded, inter alia, that the 
property aoquired for the town Improvement 
Scheme was their sole property & the pltfs. had 
nothing to do with it. They also pleaded that 
the pltfs. had no right to file the suit in its pre¬ 
sent form & they ought to have brought tbe suit 
for declaration or partition of the property. The 
learned Munsif Dausa held that the pltfs. had 
one-half share in the amount in suit & conse¬ 
quently gave them a decree for the recovery of 
Bs. 24/8/-. Tbe defts. went in appeal & the 
learned Judge of Small Causes, Jaipur dismissed 
the suit on the ground that the parties belonged 
to a joint Hindu family & the property waa 
joint. No suit could, therefore, lie for division 
of a portion of the joint Hindu family property. 
The pltfs, have come in second appeal to this 
Ot. 

[3] It was argued on behalf of the pltfs. that 
it was never the pltfs'. case that they were 
members of a Joint Hindu family with t’at 
defts. & that the property acquired under the 
Town Improvement Scheme was a joint family 
property. Their oaee merely was that tbe par¬ 
ties were co owners in tbe property about the 
proceeds of whioh the suit has been brought. It 
was, therefore, wrong for the appellate Ot. to 
hold that the family was a joint fajnily property 
& no suit lay for a division of a portion of it. 
Reliance was placed upon the rulings in Hemant 
Kumar v. Satish Chandra, A.I.R. (28) 1941 Oal. 
635 : (198 I. O. 348) Sitaram Vinayak v. Nara- 
yan Shankar, A. I. R. (30) 1943 Bom. 216 .* (208 
I. C. 340), Hiralal v. Pyarelal, A.I.R. (26) 1939 
ALL. 681 : (I. L. B. (1939) ALL. 897) and Ram- 
bilas v. Sheo Shankar, 3 948 J. L. B. 289. No 
doubt all these rulings support the contention of 
the learned counsel for the applts. that there is 
no inflexible rule that a suit for partial parti¬ 
tion of a property held in oommon i3 in every 
case a bar. in Hemant Kumar v. Satish Chan¬ 
dra, A. I. B. (28) 1941 Cal. 635 : (198 I. O. 348), 
a portion of the property held in common was 
acquired under the Land Acquisition Act, & 
compensation money was paid to some of the 
co-eharers. On a suit brought by other co-sharers 
for their share of compensation money, it was 
held that the suit was maintainable. The main 
reason given was that it could not be regarded 
as a partition suit. Even assuming that it was a 
partition suit, it could not fail on the ground 
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that it did not embrace all the properties of the 
parties inasmuch as the rule that there can be 
no partial partition of a joint estate is not in¬ 
elastic, but admits of exceptions. In Sitaram 
Vinayak v. Narayan Shankar, a.i.r. (30) 1943 
Bom. 216 : (208 I. C. 340), it was held that the 
ordinary rule applicable to the suit for oopar- 
cenary property is that when a suit for partition 
is between coparceners, it should embrace the 
whole family property & a member of a joint 
family suing his coparceners for partition of 
joint family property is bound to bring into 
hotchpotch all the property that may be in his 
possession in order that there may be a com¬ 
plete & final partition. The rule is subject to 
exceptions arising out of convenience & from 
other causes, but there is no such basis for the 
application of the rule to property which is held 
in common. Although special circumstances do 
some time exist which make it necessary or 
desirable to apply the rule to suits relating to 
land held in common. In that case the suit was 
for partition & separate possession of share in 
some property & also for a declaration of their 
right to receive a similar share in half the re¬ 
venue of a village. An account of certain reco¬ 
veries made by one of the defts. was aho prayed 
for. In their written statements the defts. men¬ 
tioned certain properties in the possession of the 
pitfs. & stated that it was necessary to bring 
those properties into the hotchpotch before the 
pitfs. could be given any relief. The suit was, 
however, decreed & it wa3 held that the omission 
to include some of the property under the 
circumstances of the case, was not fatal to the 
suit. In Ramhilas v. Shoo Sankar, 1948 J. L. R. 
283, the suit waa for the recovery of the pitfs 
share out of the income realized by the defts. 
on account of certain shares. It was held, relying 
on Hemant Kumar v. Satishchandra , a. i. r 
( 28 ) 1941 Cal. 635: (198 I. c. 348) that there was 
no hard & fast rule that in the case where the co¬ 
sharers pitfs. seek to get a share of the inoome, 
they cannot get relief without bringing a suit 
for partition. In Iliralal v. Pyarelal, A.I.R. (26) 
1J39 ALL. 681: (I. L. R. (1939) ALL. 897), the suit 
was for partition of the property & for accounts 
for a certain period before the suit. The defts 
contested that no suit could be brought for ac¬ 
counts in a joint family but it was held that aa 
a general rule no coparcener is entitled to call 
upon the Manager to account for his part deal- 
ings with the joint family property, unless he 
establishes fraud, misappropriation & improper 
conversion, but a coparoener, who is entirely 
excluded in the enjoyment of the family pro. 
perty, is entitled to an account of income deriv¬ 
ed from the family property & to have hie share 
of the income ascertained & paid to him. 


[4] On behalf of theresps. it was argued that 
none of the rulings relied upon by the learned 
counsel for the applts. applies to the facts of 
the present case. In the Allahabad ruling the suit 
was brought for partition & there was no ques¬ 
tion whether the suit lay for the partition of a 
portion of the joint Hindu family property. In the 
Jaipur ruling, it was argued that the only thing 
that was held was that a co-sharer pltf. could 
seek to get a share of the inoome by way of a 
suit without bringing a suit for partition. In the 
present case, it is not the share of the income, 
but the share of oorpus itself for whioh (be suit 
has been brought. About the Bombay ruling it was 
argued that in that case, too the property was 
the property in common & not a coparcenary, 
property. Similar arguments were advanced with 
respect to the property involved in the Calcutta 
case. 

[6] There can be no doubt that in the plaint 
the pitfs. stated that they were co-sharers of half 
share in the property which had been acquired 
for the Town Improvement Scheme & that the 
defts. were co-sharers of other half. The pitfs’. 
case was, therefore, clear that the parties were 
tenants-in-common in the property in question. 
Although they have stated that the property 
originally belonged to Cbaturbhuj Das & the 
parties were his descendants, they have nowhere 
stated that the property remained the joins 
family property even till the date of the suit. 
Rather the allegations about the co-sharers & the 
shares of the parties clearly show that the pitfs’. 
case was that the parties held the property aa 
tenants-in-common & not as coparceners. It was 
quite upto the defts. to say that the parties were 
coparceners in the property in question. They, 
however, do not say so. On the other hand, they 
averred that there had been a separation between 
the parties & the property, which was in posses¬ 
sion of the defts. including the property in 
question was their sole property. It was, there¬ 
fore, not permissible for the learned appellate 
Judge to make out a case for coparcenary. He 
ought to have decided the case on the basis that 
although the property was joint, yet the partiee 
were only co-sharers in it & were holding it as 

tenants-in-common. 

[6] Holding aa I do that the parties were 
tenanta-in-common in the property in que 3 tion 
I am of the opinion that the suit for their share 
of the compensation money by the pitfs. could 
not be defeated on the ground that the suit for 
partial partition of the joint property did not! 
lie. The ruling of the Division Bench of the! 
Calcutta H. C. in the case of Hemant Kumar 
v. Satish Chandra, A. I. R. ( 28 ) 1941 cal. 636 : 
(198 1 . C.348), hereinbefore mentioned, supports 
my view. The faots of that ruling were very 
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muoh similar to the facts of the present case. 
The Bombay, ruling reported in Sitaram v. 
Narayan , A. I. R. (30) 1943 Bom. 216»: (208 I. c. 
340) also supports my view to a certain extent. 
Under these .circumstances, I am of the opinion 
that the learned appellate Judge was not justi¬ 
fied in throwing off the case on the ground of the 
suit being for partial partition when he held that 
the pltfs. had interest in the property which was 
[ acquired for the Town Improvement Scheme & 
whose compensation to the extent of l/4th had 
I been realized by the defts. 

[7) The appeal is allowed, the decree of the 
lower appellate Cfc. is set aside & the decree of 
the fir?t Ot. is restored &the suit is deoreed with 
costs in all the Cts. 

K.S. Appeal allowed. 


&. I. R. (38) 1951 Rajasthan 88 [C. N. 37.] 

(JAIPUR BENCH) 

Dave J. 

Ghulam Mohammad and anohter — Applts. 
v. Lakshmibux — Resp. 

Seoond Appeal No. 118 of 1949, D/. 14-9-1950. 

(a) Civil P. C. (1908), S. 100 —Concurrent finding 

oi fact—Question whether particular agreement 
was proved is one oi fact—Concurrent finding by 
two lower Cts.—Finding cannot be challenged in 
second appeal. [Para 2] 

Anno. C. P. C. Sa. 100 & 101 N. 54. 

(b) T. P. Act (1882), S. 106—Contract to con¬ 
trary —Notice— Validity. 

Seotion 106 only applies in the ab3enoe of ‘a con¬ 
tract to the contrary*. Thus a notice of one month 
not expiring with the end of the month of tenancy 
would be a perfectly valid notice if it is in accordance 
with tho rent deed. [Para 41 

Anno. T. P. Act S. 106 N. 2. 

(c) T. P. Act (1882), S. 106—Notice to quit— 
Joint tenants —Service on one—Validity. 

Where a notice to quit sent by post is addressed to 
both tho joint tenants who are brothers but the notioe 
ia tendered to & refused by one of them, It would be a 

saffioient sorvloe on both. [Para 7] 

Anno. T. P. Aot S. 106 N. 37 pts. 1 to 5, N. 44 

fo 45. 

Kapurchand Singhi — for Applts .; Radhakishan 
Rastogi—for Resp. 

Judgment.—This is a seoond appeal by the 
deffcs. against the judgment & decree of the 
Dist. Judge of Jaipur, dated 22-10-1948, up¬ 
holding the decree of the Munsif West, Jaipur 
city, dated 19-7-48, for their ejectment from 
the pltf’s. shop & for payment of Rs. 144 as 
rent to the reap. 

[ 2 ] On 27-7-1950 ‘the applts. advocate had 
raised two grounds in appeal. His first conten¬ 
tion wa3 that there was a subsequent agreement 
for enhanced rent between the parties & there¬ 
fore, the previous agreement on which the 
pltf had ba3ed his suit was not enforoible. 
IThis objection is untenable, because both the 


A. I. R. 

Ots. have reoorded a concurrent finding that 
the subsequent agreement alleged by the applts. 
was not proved. Thia is a finding of fact A a 

second appeal thereon doea not lie. 

• 

[3] The next argument pressed by theapplt’s. 
oounael was that the notice given by the reap- 
waa invalid since it did not comply with 
the requirements of s. 106, Transfer of Pro¬ 
perty Act, It was argued that the notioe 
waa not for 15 days & did not terminate with 
the month of the tenanoy. From the peruBal 
of the notice ex. 3 dated 19-7-1946 it oertainly 
appears that it was given for one month A the 
period was to begin from 1-8-1946 but the 
rent deed Ex. p. 4 shows that there was an 
agreement between the parties for one month’s 
notice & this is why Ex. 3 waa given in accor¬ 
dance with it. S. 106, T. P. Act, runs as 
follows : 

“In the absence of a contraot or looal law or usage 
to the contrary, a lease of immoveable property for 
agricultural or manufacturing purposes shall be deemed 
to be a lease from year to year, terminable, on the 
part of either lessor or lessee, by six months' notice 
expiring with the end of a year of the tenanoy, & a 
lease of immoveable property for Any other purpose 
ehall be deemed to be a lease from month to month, 
terminable, on the part of either lessor or lessee, by 
fifteen days’ notice expiring with the end of a month 
of the tenancy. 

Every notice under this seotion must be in writing 
signed by or on behalf of the person giving it, d 
either be sent by post to the party who is intended to 
be bound by it or be tendered or delivered personally 
to such party, or to one of his family or servants at 
his residence, or (if such tender or delivery is nol 
practicable) affixed to a conspicuous part of the 
property.” 

[ 4 ] It 10 clear from the opening words of 
this section that a notioe of 15 days terminat. 
ing with the period of tenanoy is necessary only 
in the absence of a contract to the contrary. 
When there was specific contraot between the 
parties & the notice was given according to that 
oontract then it cannot be said to be invalid 
for the reasons given by the applt’s. advooate. 

[ 5 ] At the close of arguments on 27-7-1950 
the learned advocate for the applts. presen¬ 
ted a fresh appln. to permit him to raise a 
new point, beaause of a recent decision of this 
H. C. given by my learned brother Sharma J. 
That appln. has also been heard now. The 
applts*. advocate has pointed out that the 
notice Ex. 3 was addressed to both the applts. 
but it was tendered by the postman Srinarain 
P. W. 4 only to the applt., Ghulam Mohammad 
who refused to accept it. It has been argued that 
since applt. 1 had refused to accept the notice 
& since it was not offered to the other applt. 
Maula there was no service upon the latter. 

It is conceded by him that if this notioe were 
received by applt. l Ghulam Mohammad, then 
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applt 2 . who is a joint tenant would have been 
bound by that notice in view of the observa¬ 
tions made by their Lorships of the P. 0. in 
Harihar Barterji v. Bam Shahi Boy, A. I. R. 
(5) 1918 p. o. 102 : (46 Oal. 453) & subsequent 
rulings of other H. Cs. to the same effect: 

1. Bodardoja v. Ajijuddin Sircar, A. I. R. 
<16) 1929 cal. 651: (57 Cal. 10). 

2. Mohanlal v. Governor-General in Coun¬ 
cil, A. 1. R. (32) 1945 Nag. 255: (i. L. R. (1945) 
Nag. 629). 

[6l According to him since this was not a 
<Jase of acceptance but of refusal by the joint 
tenant, applfc. 2 waB not bound. He relies for 
his argument on a recent decision of my 
learned brother Sharma J. in the appeal 
No. 334 of 2005 Gobindnaram <£ Chiranjilal 
v. Shrimati Shantibai , deoided on 27-7-1950. I 
have gone through this jadgtnent but I think 
it does not support the applt. That case can 
be easily distinguished from the present one. 
In that case although the names of both the 
tenants were written in the notice, yet it was 
addressed to only one of them & therefore, it 
was held that it was not binding on the other 
tenant. In the present case, the notice was 
addressed to both the tenants & not to one. It 
was observed by Sharma J. himself in the case 
cited above that 

“even if the notloe In question were addressed to both 
the tenanta & served only on one, I would probably 
have held that the service was good on both the 
defts.” 

[7J The appits. learned advocate has given 
no reasons why the refusal of the notice by 
applt. l should not be taken as a valid ssr- 
vice upon applt 2 . According to s. ICG, T. P. 
Act referred to above, a notioe may be tendered 
or delivered either personally to the tenant 
himself or to one of his family members or 
servants at his residence or affixed to a cons- 
picious part of the property. In the present 
case, both the appits. are brothers & joint ten¬ 
ants, & when the notice was addressed to both, 
its tendering to one was a service not only 
'Upon him but also upon the other. 

[8] The appeal is therefore dismissed with 
costs. 

Appeal dismisssd. 

A. I. R. (38) 1951 Rajasthan 89 [C. N. 33.] 

(JAIPUR BENCH) 

Nawal Kishore and Sharma JJ. 

Slale — Applt. v. Jaiyovind — Besp. 

Cr. Appeal No. 44 of 1950, D/- 16-10 1950. 

(a) Penal Code (1860), Ss. 107, 120-A —Abetment 
by conspiracy _ Evidence. 

U is very difficult to obtain direot evidence of conspiracy 
which b generally inferred from certain criminal acts of 
parties accused, done in pursuance of an apparent crimi- 
1951 Raj./12 


nal purpose in oommon between them. In order to con¬ 
stitute theoSenoe of abetment by conspiracy, there must 
be a combining together of two or more persons in the 
conspiracy, & an act, or illegal omission must take 
plaoe.in pursuance of that umspiraoy, & in order to the 
doing of that thing when partiea oonoert together, & 
have a oommon objeot, the act of one of the parties 
done in furtherance of the oommon objeot & in pursu¬ 
ance of the concerted plan, is the act of the whole. 

[Para 9] 

Anno. Penal Code S. 107, N. 3; S. 120 A, N. 1, 

(b) Penal Code (1860), S. 411—Having reason to 
believe — Meaning. 

Section 411 doe3 not apply to a case where the 
accused suspects the property to be stolen property. He 
must have reason to believe when he received the pro¬ 
perty that it was stolen property. The word ‘believe’ is 
a very muoh stronger word than ‘suspect’ & it involves 
the necessity of showing that the circumstances were 
suoh that a reasonable man must have felt convinced 
in his mind that the property with whioh he was 
dealing must be stolen property. It is not sufficient to 
show that the accused was careless, .or that he had 
reason to suspeot that the property was stolen, or that 
he did Dot make sufficient enquiry to ascertain whether 
it had been honestly acquired. [Para 12) 

Anno. Penal Code, S. 411, N. 5. 

(c) Penal Code (1860), S. 40 —Moral turpitude — 
If punishable. 

An aooused oan be punished only for an offenoe in 
law & not for any moral turpitude not amounting to an 
offence. [Para 13] 

Anno. Penal Code, S. 40, N. 1. 

D. M. Bhandari —for Applt.-, C. L. Agarwal —for 
Resp. 

Sharma J—This ie an appeal by the State 
under s. 417, Cr. P. O., against the acquittal of 
Jai Govind, acoused. He was tried for the abet¬ 
ment of an offence under s. 386 and in the 
alternative under S. 411, Jaipur Penal Code, 
but was acquitted by the Ses. J. at Jaipur City. 
The circumstances which led to bis prosecution 
are as under : On 19-8.1949, Thakut Saheb 
Kushal Singbji of Geejgacb, hereinafter to be 
referred to as the Thakur Sahab, received by 
post a letter Ex. 15, in a cover, Ex. 16. The 
letter was in block oapitals and read as follows : 

“Thakur Kushal Singh, 

You are hereby given 10 days’ time to collect 
Ra. 25.000 in used Rs. 10 notes (noi serial nos.) bind 
them in 25 bundles put them in a cardboatd box, wrap 
it securely in paper, tie with strings & seal the knot. 

On Monday, 29th August, take the parcel in your 
caron the Agra Road up to Mile 4 Reaoh there at 7.15 
P. M. Go about 800 feet beyond the mile-mark. Send 
your driver back on foot to give the parcel to our agent 
who will be sitting at the mile-mark. Our agent must 
loot be spoken with. Then drive on towards Dausa & do 
not return for two hours. 

This is your first & final payment to up. There will 
be no excuse or escapo. If you fail to follow the exaot 
instructions or set a trap for our agent, or have him 
followed or discloso this communication now or later 
on, it will result in total destruction of your property & 
some family members In addition you will still pay us 
Rs. 25,000 plu3 expenses or lose your life. N. I. C ’’ 

[ 2 ] On receipt of this letter the Thakur 
Sahab took is to the Home Minister Sc, asked 
for protection. The Home Minister passed it on 
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to the Inspector-General of Police, Rajastan, for 
necessary action, who, in turn, made it over to 
P. Dwarka Nath, Superintendent of Police, for 
investigation. On receipt of thi3 letter, P. Dwarka 
Nath went to the Thakur Sahab, & obtained 
two Bs. I0note3, Exa. 13 & 14, from him. He 
got them signed by the Thakur Sahab, & there¬ 
after gave them to Maganlal, Circle Inspector, 
& directed him to get them initialled by the 
City Mag , Jaipur, & to make 26 packets of pieces 
of paper cue to the size of Rs. 10 notes, each 
packet -having ICO pieces of paper. The two 
notes, EX8. 13 & 14, after having been initialled 
by the City Mag , were placed on the top of 
two of these paokets. The packets were placed 
in a cardboard box which was wrapped & tied 
& sealed with the seal of the Thakur Sahab, 
which P. Dwarkanath had taken for the pur¬ 
pose. The parcel having been made as per 
directions in the letter, Ex. 16, was brought 
back to P. D-varka Nath who took it to the 
Thakur Sahab Sc instructed him to send it with 
his Kamdar in a big car to his (P. Dwarka 
Nath’s) house at 6.45 P. M. He also instructed 
Govind Narayan, A. S.I. to reach Mile 4 on 
Agra Road on his cyole at 7.15 P. M. & to follow 
any one who started from Mile 4 stone after 
taking delivery of the parcel, & then to detain 
him. One party of police was sent 2-3 Miles 
bsyond Mile 4 Sc another party in charge of Shri 
Udaisingh, Superintendent C. I d. was instructed 
to stop at 2^ on Agra Road about 6 30 p. M. 
P. Dwarka Nath wa3 himself in charge of the 
third party, which started in the Geejgarh car, 
crossed the Mile 4 stone at the appointed time Sc 
stopped about 100 yards beyond it. There the 
Kamdar, Govind Narayan, gave the parcel to 
the driver, Hanuman Sahai, of the Police'Lines 
Jaipur, who got down & walking back to Mile 4 
stone, gave it to the accused who was waiting 
there. Tbe accused tied the parcel with string 
on the luggage carrier of his cycle, ex. 4, & 
started towards Jaipur. After a while, Govind 
Narayan, A. S. I., challenged Sc detained the 
acoused. By that time P. Dwarka Nath came 
to the spot & a little later Shri Udaisingh also. 
The acoused wa3 searched. The parcel, Ex. 2, 
wrapped in paper, Ex. 3, was recovered from 
the carrier of the cycle, Ex. 4. In a bag, Ex. 5, 
were found a torch, Ex. 6, safety razor-blade, 
Ex. 7, & razor, Ex. 8. In his Bhirt-pooket was 
found a letter Ex. 9. 

[3] On information given by the accused he 
& his cycle were taken by P. Dwarka Nath to 
Mile 6^ on the Ajmer Road. There Sugan Ram, 
Head Constable No. 383, Jaipur, was made to 
put on the shirt of the accused & ride on his 
cycle with instructions that if a car came from 
behind & flashed its lights on & off four or five 


times, he was to cut the string with which the 
parcel was tied to the oycle & drop it on the 
road. A oar did pass & turn & re-pass & return, 
but no signal, wbioh the police were looking for, 
was flashed. The oar was therefore allowed to 
proceed on without being stopped. 

[4] The aooused was arrested. He informed 
P. Dwarka Nath of the existence of certain 
letters & their contents & the place where they 
were to be found. jMaganlal, the Circle Inspec¬ 
tor, seized these letters from the room of the 
accused. These letters, Exs. D1 & D2, were both 
in block capitals & were initialled "N. I. 0.’" 
Exhibit D2 oontained oertain flattering remarks 
about the intelligence of the accused, & promis- 
ed him substantial reward if he helped the orga¬ 
nisation “N. I. 0.*\ At the same time, it held 
out a threat that he would lose his life if he did 
not carry out the work faithfully, or spoke con¬ 
cerning it to anybody. Exhibit D1 contained 
detailed instructions to be followed by the ac¬ 
cused on 39-8-1949, & its cover contained a sum 
of 'Re. lie out of whioh rs. 100 represented 
l/ioth payment for his work & Rs. 10 for neces¬ 
sary expenses. After necessary investigation, the 
case was challaned in the Ct, of the City Mag., 
Jaipur, but was later on made over to the First 
Assistant City Mag.. Jaipur, for enquiry. Sub¬ 
sequently the accused was committed to take 
his trial under S. 386 read with S. 114 Penal 
Code before the Ct. of Session, whereon alter¬ 
native charge under B. 411 was a'so added. 

[6] The acoused did not dispute the facts 
brought out in the proaeoution evidence, but 
disclaimed any knowledge about the letter, 
Ex. 16. He pleaded that he had nothing to do 
with any person or organisation styled “N.I C.”, 

& that he did according to the directions given 
in Ex. Dl because he thought that some lover 
wanted to send a present to the person he loved, 

& there was no harm in passing on the present 
to the person for whom it was meant. 

[6] The learned Ses. J. did not believe that 
the accused acted in the manner he did under 
a belief that he was being used as a medium to 
carry a love-present, but held that there was no 
evidence either that the acous3d abetted extor- 
tion or received any stolen property knowing 
or having reason to believe it to be stolen. He 
therefore acquitted the accused. The State has 
come in appeal to this Ct. 

[7] It was argued on behalf of the State by 
Mr. D. M. Bhandari, the learned Special Govt- 
Advocate, that the learned Sas. J. was wrong in 
holding that the accused was not in conspiracy 
with the person or the organisation "N I.C.”. It 
was stressed that when the acoused accepted Be. no 
& proceeded in the manner as directed in the 
letter, ex. 15, he engaged with “N. I. C.” in 
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the conspiracy for extorting money from the 
Thakur Sahab. At any rate, it was argued that 
the accused intentionally aided by his act the 
extortion of money from the Thakur Sahab. 
Finally it was argued that the aot of the accus¬ 
ed amounted at least to receiving stolen pro¬ 
perty knowing or having reason to believe it 
to be stolen. It was submitted that under 8. 410, 
Penal Code, the property, the possession where, 
of has been transferred by extortion, is a stolen 
property. The two notes of Rs. 10 eaoh were 
transferred by extortion on account of the threats 
held out in the letter, Ex. 15. They were, 
therefore, stolen property. The accused knew 
that the parcel which he reoeived contained 
stolen property or had at least reason to believe 
that it contained stolen property, as is clear 
from the letter, Ex. 9, which was in his own 
handwriting & was recovered from his pocket at 
the time of his arrest. 

[8] On behalf of the acoused, it was argued 

by Mr. Agarwal that there is absolutely no evi¬ 
dence on the record to show that the accused 
was in conspiracy with “N. I. C." for extorting 
money from the Thakur Sahab. Neither the 
fetter, Ex. 15, nor any of the letters, Ex. 9, or 
Ex. D2 or D3, shows that the acoueed knew that 
the "N. I. C.” wa9 intent upon extorting money 
from the Thakur Sahab. He further urged that 
there was also no evidence, whatsoever, that the 
aocused intentionally aided, by any act or ille¬ 
gal omission, the extortion of money from the 
Thakur Sahab. As regards the argument about 
receiving stolen property knowing or having 
reason to believe it to be Btolen, he urged that 
it was an argument in despair. The two note 3 
were neither stolen property, nor did the acous. 
ed know or have reason to believe that the 
parcel contained stolen property. The very 
letter, Ex. 9, on whiob so muoh reliance was 
placed by the prosecution, showed that the ao. 
oused did not know what the paroei would con. 
tain or why the aooused was direoted to receive 
it. The word thefting” on which great stress 
wa 9 laid by the learned counsel for the state 
did not show that the accused had reason to 
believe that the parcel would contain stolen 
proporty. At the worst, it showed that the ac¬ 
cused might have had some suspicion that the 
parcel might contain some smuggled or stolen 
property. But suspicion alone was not sufficient 
to bring the charge under S. 4n, Penal Code 
home to the acoused. 1 

[9] We have considered the arguments of the 
learned counsel for both parties, 8o far as the 
oharge of abetting the offence under 8. 386 is 
concerned, we have no difficulty in rejecting it. 
Under 8.107, Penal Code, for an abetment, it i 3 
necessary that the accused should do any of the 
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three acts to do a certain thing, (l) instigate 
any person to do that thing, ( 2 ) engage with 
one or more other person or persons in any 
conspiracy for the doing of that thing, if an act 
or illegal omission takes place in pursuance of 
that conspiracy & in order to the doing of that 
thing, or (3) intentionally aid by any act or 
illegal omission, the doing of that thing. There 
is no evidence, whatsoever, to show that the 
accused instigated “N. I. O " to extort money 
from the Thakur Sahab. Even the learned 
counsel for the State has not suggested it. He 
has, however, tried to bring the case under the 
Eeoond or third olause of s. 107 given above. But 
there is absolutely no evidence that the acoused 
was in conspiracy with "N. I. 0.” for the purpose 
of extorting money from the Thakur Sahab. In 
the entire evidence produoed in the case there is 
nothing to show that the accused sought admis¬ 
sion to the secret organisation on whose behalf 
the letters, Ex. 16 & Exs. D1-D2, were addressed 
respectively to the Thakur Sahab & the acoused. 
Rather the membership was thruBt upon him 
without obtaining his consent. He was not even 
told what the parcel mentioned in letter, Ex. Dl, 
was to contain. He was rather given a threat of 
extinction of hi3 life if be did not carry out the 
work faithfully or spoke anything concerning it 
to anybody. He was also given an assurance 
that the work he would be entrusted with would 
not interfere with his State duties. True, the 
accused was made certain payment for the work 
he was to do, & was promised further remunera¬ 
tion after the work was done. True, aleo that in 
his greed he acted according to the instructions 
contained in letter, Ex. Dl, but all the while he 
was altogether in the dark about the designs of 
the “n. I. 0 .”. He may not have aoted under a 
belief as he suggests that he was simply passing 
on a present from a lover to the object of his 
love, but there is entire absence of any evidence 
to show that he knew that he was being made 
an instrument for extorting money from the 
Thakur Sahab. It is. no doubt, very difficult to 
obtain direct evidence of conspiracy which i 3 
generally inferred from certain criminal acts of 
parties accused, done in pursuance of an apparent 
criminal purpose in common between them. In; 
order to constitute the offence of abetment by 
conspiracy, there must be a combining together 
of two or more persona in the conspiracy 
& an act, or illegal omission must take place 
in pursuance of that conspiracy, & in order 
to the doing of that thing; Kali Munda 
v. King.Emperor, 28 Cal. 7J7. When parties 
concert together, & have a oommon object, the 
act of one of the parties done in furtherance of 1 
th8 common object & in pursuance of the con- ! 
certed plan, i3 the act of the whole: Amir Khan 
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The Queen v. Ameer Khan , 17 w, B. (cr.) 15 
(P. B.) In the present case, there is no evidence 
from which it might be deduced that the accused 
was receiving the parcel in pursuance of an 
apparent criminal purpose in common between 
him & N. I. C.” There is also nothing to show 
that the accused & “n. i. c.” combined together 
in the conspiracy. No common object between 
the accused & "n. i. c.” can be inferred from 
the evidence on record. Nor can it be said that 
the act of the accused was in furtherance of any 
common object Sc in pursuance of any concerted 
plan between him & “n. i. c.” The argument 
about abetment by conspiracy therefore fails. 

[ 10 ] doming to the argument that the accus¬ 
ed intentionally abetted ,l N. 1 . c.” by receiving 
the parcel according to the instructions given in 
Ex. Dl, it is found that the evidence has failed 
to prove that the accused knew that “n. i. o.” 
wanted to extort money from the Thakur Sahab. 
Intentional aid must be given in the doing of a 
thing conceived by the principal offender. In the 
present case the accused did not know that 
N. 1 . c." was making him a tool for the pur¬ 
pose of committing the extortion. It cannot, 
therefore,^ be said that he intentionally aided 
‘N. I. C.” in extorting money from the Thakur 
Sahab. On all fronts, therefore, the case for the 
proseoution crumbles so far as the charge of 
abetment of extortion is concerned. Towards 
the end of his arguments on this charge, the 
learned Advocate for the State himself realised 
that he could not press his arguments in this 
resject with vigour, Sc therefore he concentrated 
his principal attention on the alternative charge 
under S. 411, Penal Code, 

[ll] In the alternative charge the learned 
counsel for the State argued with great vehem¬ 
ence that there was no escape for the accused 
from that charge. Under S. 411 an accused must 
diehonestly receive or retain any stolen property 
knowing or having reason to believe the same 
to be stolen. It was argued that the property 
that i3, the two Rs. 10 notes, was a stolen pro¬ 
perty in as much as its possession was transfer¬ 
red by extortion. It was further argued that the 
accused dishonestly received it as he wanted to 
make a wrongful gain to himself by doing so. 

As regards the third ingredient of the offence 
under S. 411, that is, receiving the stolen pro¬ 
perty knowing or having reason to believe the 
same to be stolen property, it was conceded that 
the evidence falls short of proving that the 
accused knew that the property that he was 
receiving was a stolen property. It was, however, 
pressed that he had reasons to believe that he 
was receiving stolen property. For this reliance 
was placed on ex. 9 in whioh the following 
words find place towards the end. "It seems to 


be thefting whioh ia against State. What will bo 
told to Custom Departmens & Police in the way 
if I will be arrested.” 

[ 12 ] It was urged that from this it was clean 
that the accused had reason to believe that the- 
parcel would contain stolen property. We are 
unable to put this interpretation on the contents 
of this letter. They do not show that the accnsed 
had reason to believe that the parcel would 
contain stolen property. Of course, the accused 
not knowing what the parcel was to contain, 
argued to himself as to what its contents nighfe 
possibly be. For a moment a suspicion crossed 
his mind whether the parcel had anything to do 
with some revolutionary work, & so he argued 
who would help him & his family in case he was 
arrested, & what would happen to his 15 years’ 
service. Again he asked to himself whom ho 
should consult in the matter. Then he expressed 
a desire that if any friend of his was concerned 
in the matter, he might better see him & satisfy 
him. In the end he also suspected that it might 
be a case of theft or smuggling against the State, 

Sc therefore thought to himself what explanation 
he would give to the Customs or Police Depart¬ 
ment if he was arrested. All that is contained 
in the letter only shows that a great struggle 
was going on in his mind as to what the parcel 
was going to contain & what he should do if he 
was intercepted in the way after the receipt of 
the parcel. He had different suspicions, no 
doubt, & one of them was that the parcel might 
contain some stolen or smuggled property. Butn 
8. 411 does not apply to a case where the accus-f 
ed suspects the property to be stolen property.! 
He must have reasons to believe when he receiv-J 
ed the property that it was Btolen property. The! 
word 'believe* is a very much stronger word! 
than ‘suspeot* and it involves the necessity oil 
showing that the circumstances were such that! 
a reasonable man must have felt convinced ini 
his mind that the property with which he was! 
dealing must be stolen property. It is not suffi-l 
cient to show that the accused was careless, or! 
that he had reason to suspeot that the property! 
was stolen, or that he did not make sufficient! 
enquiry to ascertain whether it had been honest-1 
ly acquired. It is therefore not possible on the! 
language of this letter to hold without any 
reasonable doubt that the accused had reason to 
believe that the parcel contained stolen property. 

On this ground alone the charge under s. 411 
founders, Sc therefore there is no necessity to 
examine further whether the accused received 
the parcel dishonestly or whether ten-rupee notes 
contained therein could be held to be stolen 
property. 

[13] There is no doubt that the accused can¬ 
not be credited with a standard of morality? 
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which iB expected of an average oitizen. If he 
had Borupleg he would not have cared bo such 
for rs. ICO which he had been already paid or 
for further remuneration promised in letter, 
Ex. Dl. His plain duty was to approach the 
Police without any fear & disclose the oontents 
of the letter, ex. Dl & D2. But probably the 
acoused was greedy enough to retain the sum 
of Rs. 100 whioh he had already received & to 
earn more which was promised, or was too timid 
to bring the matter to the notice of the authori¬ 
ties, having been frightened by the threat in 
letter Ex. Dl, that he would be killed if he dis¬ 
closed the secret to anybody. Be that what it 
may, the accused can be punished only for an 
offence in law & not for any moral turpitude 
not amounting to an offence. 

[14] Yet another argument of the learned 
counsel for the State may be dealt with in a few 
words. It was argued that having been caught 
with the parcel immediately after the extortion, 
the acoused should be presumed to be either a 
thief or the receiver of stolen property knowing 
it to be stolen. The question of presumption does 
not arise in this case as the evidence produced 
in this case shows that he was neither a thief 
nor did he know that the parcel contained any 
stolen property. 

[15] It is a matter of regret that in a case 
like the present the real offender should go un¬ 
detected. But only for this reason punishment 
cannot be inflicted upon a person to whom the 
offence charged has not been brought home 
without a reasonable shadow of doubt. The 
appeal is dismissed. 

V.B.B. Appeal dismissed. 

A. I. R. (38) 1951 Rajasthan 93 [C . N. 39.] 

(JODHPUR BENCH) 

Bapna J. 

Abdul Sakoor and others — Appcts. v. The 
State. 

Criminal Bail Appln. No. 59 of 1950, D/-13*10-1950. 

Essential Supplies (Temporary Powers) Act 
(XXIV [24] of 1946), S. 13-A—Offence of contraven¬ 
ing Rr. 5 and 14 oi Rajasthan Iron and Steel (Con¬ 
trol of Production and Distribution) Order 1949- 
Bail-Criminal P. C. (1898), S. 498. 

Section 13-A, Essential Supplies (Temporary Powers) 
Act which has been made applicable to Rajasthan by 
Rajasthan Govt. Notfn. No. 8.R C. 391, D/- 17-8-1950 
only restricts the grant of bail in the case of offences 
relating to foodgrains only. Hence an accused charged 
for the offence of contravening the provisions of Rr. 5& 
14, Rajasthan Iron and Steel (Control of Productions 
and Distribution) Order whioh is punishable with 
imprisonment extending to 3 yoara i3 entitled to be 
released on bail under the provisions of Or. P. O. 
though he was not so entitled under S. 13, Rajasthan 
Essential Supplies (Temporary Powers) Ordinance 
(XIII [13] of 1949) when the offence was committed. 

[Paras 5 & 6] 

Anno : Cr. P. C., S. 498, N. 1. 


Murli Manohar—for Appcts.; Laxmi Naraift—for 
the State. 

Order.—This is a petn. for bail under S. 498, 
Cr. P. C. 

[2] Abdul Shakoor & 8 others are being pro¬ 
secuted for contravening the provisions of the 
Rajasthan Iron and Steel (Control of Produc¬ 
tions and Distribution) Order, 1949, viz , Rr. 5 
& 14 of that order. The said Iron & Steel Order 
was passed & promulgated by the Govt, by 
virtue of the powers conferred by S. 3, Rajas¬ 
than Essential Supplies (Temporary Powers) 
Ordinance, 1949, (XIII [13] of 1949.) The punish¬ 
ment is provided in 8. 6, Essential Supplies 
Ordinance. 

[3] The case for the prosecution is that cer¬ 
tain iron goods were supplied at controlled rates 
to Lohar Co-operative Society of Nagaur & the 
acoused showed sale of articles prepared from 
the material to certain fictitious persons. An 
appln. for bail was moved before the Sub-Divi¬ 
sional Mag., who rejected the same. Another 
appln. under s. 498 was moved before the Ct. of 
Session but the learned SeB. J. was of opinion 
that 8. 13, Rajasthan Essential Supplies Ordin¬ 
ance superseded the provisions of the Cr. P. C. 
& an appln. under 8. 498 was not competent. In 
his opinion, the aocused could, if so advised, 
file a revision against the order of the Sub-Divi¬ 
sional Mag. 

[4] In this Ct., it is argued that whatever 
may have been the state of law before, the 
recent notification in the Rajasthan Rajpatra of 
7-10 I960. No. S.R.O. 391 of 17 8-1950, issued by 
the Govt, of India makes the Indian Essential 
Supplies (Temporary Powers) Act, 1946, (xxiv 
[24] of 1916) applicable to Part P> States & under 
the said Act, the provisions as to bail are diffe- 
rent from those provided in the Rajasthan 
Essential (Temporary Powers) Ordinance. Under 
the Rajasthan Ordinance, “no person'* aooused 
or convioted of a contravention of an order 
made under S. 3 shall, if in custody, be released 
on bail or on bis own bond, unless : 

“(1) the proseoution has been given an opportunity 
to oppose the application for such release, and 

(2) where the prosecution opposed the application, 
the Court is satisfied that there are reasonable grounds 
for believing that he is not guilty of such contraven¬ 
tion.” 

[6] This provision is said to be applicable 
notwithstanding anything contained in any law 
relating to the Criminal Procedure for the time 
in force in the whole or any part of Rajasthan. 
The n?w provision which is now applicable is 
s. 13-A of the Indian Act which only restricts 
the grant of bail in the cases of offences relating 
to food-grains only. It is as follows : 

‘‘Notwithstanding anything contained in the Code of 
Criminal Procedure, 1893, (Act V [5] of 1898), no person 
accused or convicted of a contravention of any order 
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uDder 8. 3 relating to foodgraina which is ponisbable 
under the proviso to Bub-s. (2) of S. 7 shall, if in 
custody, be released on bail or on his own bond unless, 

(a) the prosecution has been given an opportunity to 
oppose the application for suoh release, and 

(b) where the proseoution opposes the application, it 
appears to the Court that there are reasonable grounds 
for believing that he is not guilty of suoh contraven¬ 
tion.” 

[6l It is obvious that the ordinary provisions 
of the Or. P. C. would govern cases relating to 
offenceB in respect of commodities other than 
foodgrains. The offence charged is in respect 
of contravention of the provisions of the order 
relating to the Iron & Steel & the ordinary 
provisions of the Cr. P, 0. are applicable in 
respect of tbe grant of bail. The accused except 
one of them are all Lohars who have formed 
themselves into a co-operative society. The 
offence charged is punishable with imprisonment 
which may extend to 3 years & under tbe 
circumstances of the case, they are entitled to 
be released on bail pending inquiry or trial. 
They are directed to be released on furnishing a 
bond in the sum of Rs. 600 each & two sureties 
in the sum of rs. 250 each. 

Bail granted. 
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(JAIPUR BENCH) 

Sharma J. 

Devilal Appct. v. Ganpat—Opposite Party. 

Ce. Rev. J. No. 37 of 1950, D/- 31-10-1950. 

Criminal P. C. (1898), Ss. 439 and 498 _ Murder 
ca ^ e —Bail granted-interference in revision. 

Where in a murder case a Sea, J. has granted a 
nail to the accused in the proper exercise of h!s wide 
discretionary powers under S. 49* the H. C. will not 
interfere in revision with the order at the instanoe of 
a private party especially when the State has not filed 
revision against tbe order. [Para 31 

Ann. Cr. P. C., S. 439, N. 17; S. 497, N. 11. 

Bansilal Loharia — for Appct; D. M. Bhandari — 
for Opposite Party. 

Order—This is an appln. by one Davilal for 
revision of the order of the learned Ses. J. of 
Sawai Jaipur, granting bail to the opposite 
party, Gangasingh, in a case under s. 302, 

I. P. O. 

[2] I have beard the learned counsel for 
the appct. & also the learned counsel for the 
opposite party. It has been argued on behalf of 
the appot. that the case having been oballaned 
under 8. 302, I. P. C., tbe learned Ses. J. was 
legally wrong in admitting the opposite party to 
bail. On behalf of the opposity party it has been 


bail under s. 498, Or. P. 0. & the learned Ses. 

J. having exercised his discretion under tbe 
said eeotion, this Ot. would not be justified in 
cancelling the bail. 

[3] I have considered the arguments of the 
learned counsel for both the parties. I do not 
want to go into the question whether this Ot. 
has no power at all to oancel a bail granted by 
the Sessions Ct. under 8. 498, Cr. P. 0. Suffice 
it to say that in the present case the learned 
Sob. J. after having applied his mind has 
granted bail to the opposite party. Under 
S. 498, Cr. P. C. the powers of the Ses. J. & 
H. C. are unfettered in the matter of bail & 
it oannot be said that in the present case the 
discretion was capriciously or arbitrarily exer- 
cised. Moreover, in a cognizable case ehallaned 
by the police, it is the function of the State to 
question the order of bail, if it is considered 
that the said order was unjustified. In the pre¬ 
sent cas9, the State has not thought it fit to 
come in revision against the order of the Ses. 
J. It may be that in exceptional cases a revi¬ 
sion by a private party might also be enter¬ 
tained but I do not find any such grounds in 
tbe present case. The appl. is dismissed. 

K.S. Revision dismissed. 
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(JODHPUR BENCH) 

Nawal Kishore and Bapna JJ. 
Madangopal Kabra — Petnr. v. The Union 
of India. 

Civil Miao. Case No. 15 of 1950, D/* 9 1-1951. 

(a) Income-tax Act (1922), Ss. 3 and 4—Taxable 
income. 

It is clear from Ss. 3 & 4 that the previous year 
referred to is the financial or accounting year & it Is the 
income during that year which ia taxed in tbe subse¬ 
quent year which is the year of assessment, and that 
the income in tbe previous year must have been 
received or accrued or arisen or deemed to have been 
received or aocrued or arisen in the taxable territory 
or tbe aseessee himself must have been a resident of 
the taxable territory in the said previous year. 

[Paras 11 and 12] 

Anno. Income tax Act, 8. 3 N. 3. 

(b) Income-tax Act (1922), S. I _ Scope and 

object of Act — Object of annual Finance Act. 

It ia the Income-tax Act which determines what 
persons in respect of what property are liable & how 
the tax is to be recovered but assessment is settled 
under the Finance Act which is the annual Act & only 
determines the rate. Thus, the Inoome-tax Aot is tbe 
fiscal & taxing statute laying down the incidence of 
taxation. [Para 13] 


argued that in the first instance revision does 
not lie in a case like tbe present by a private 
party. It was also argued that this Ot. has no 
power to cancel the order of the bail granted 
by the Ses. J. Further, it was argued that in 
any case the Ses. J. had very wide powers of 


Anno. Inc.-tax Act, S. 1 N. 1. 

(c) Income-tax Act (1922 as amended by Finance 
Act, 1950), S. 2 (14A), Proviso (b), Cl. (iii) — 
‘Assessment of the year” — Meaning. 

The w^rds “assessment of the year” in Cl. (iii) of 
proviso (b) to S. 2 (14A) must be taken to mean 
“assessment for the year” & not “assessment of the 


1951 


Madangopal Kabra v. Union op India 


Rajasthan 95 


income of the year" as the latter meaning does not fit 
in with the words in 01. (iii), as also purports to make 
Cl. (ii) to proviso (a) redundant, which is not a proper 
mode of construction of the Statute. _ [Para 21] 

(d) Interpretation of Statutes—Taxing statute — 
Beneficial construction—Income-tax Act (1922), S. 1. 

Even if there is any doubt in the interpretation or 
there can be two interpretations, it is sound rule of law 
that in construing a taxing statute, the construction 
most benefioial to the subjeot should be adopted. 

[Para 20] 

Anno. Ino.-tax Act, B. 1 N. 3. 

(e) Income-tax Act (1922 as amended by Finance 
Act, 1950), S. 2 (14A), Proviso (b), Cl. (iii) — 
“Assessment"- Meaning. 

The word ‘‘assessment” must have been used in the 
sense of 'computation of inoome’; It is at best in the 
sense >of ‘the determination of the amount of tax 
payable’ that the word has been used in Cl. (iii) & not 
in the sense of ‘the whole procedure laid down in the 
Act for imposing liability upon the tax-payer.’ 

[Para 18] 

(f) Income-tax Act (1922 as amended by Finance 
Act. 1950), S. 2 (14A), Proviso (b), Cl. (iii) — 
Scope — Rajasthau if taxable territory prior to 
1-4-1950. 

Clause (iii) of provieo (b) to S. 2 (14A), makes the 
territory in which tax was leviable by any other law 
a3 also taxable territory for the purpose of making 
assessment in the year 1950 51, but not for the purpose 
of chargeability. Tbe chargeability is left to arise by 
some other law & that law is tbe previous State law 
referred to in 8. 13. Finance Aot, 1950. Only one of 
the Covenanting States of Rijasthan, namely Bundi 
had law relating to levy of inoomo tax. Thus, while 
U. (d) of S. 2 (14A) would only make Rajasthan a 
taxable territory from 1-4-1950. the territory of the 
former Covenanting State of Bundi would be taxable 
territory for the purpose of assessment in the year 
1950-51 in respect of the inoome of the previous year. 
Therefore, income received, aocruing or arising in 
Riiasthan for any period prior to 1-4-1950 was not 
liable to assessment to tnoome-tax. [Para 20] 

(g) Constitution of India, Arts. 245 (l), 395 367- 
Government of India Act (1935), Ss. 100 and 101 — 
Instrument of Accession (Rajasthan). Cl. 3—Power 
of Union Parliament to impose tax in Rajasthan 
priorto 26-1-1950. 

( Obiter) -Proviso to Cl. 3 of tbe Instrument of Acces¬ 
sion exeouted by tbe Rajapramukh of Rajasthan poai- 
tivoly excluded tbe authority of the Dominion 
Legislature in the matter of legislation for the purpose 
of imposition of inoome-tax. In accordance with tbe 
provisions of S. 101, Government of India Aot (1935) 
the Dominion Legislature, therefore, assumed powers 
B’Jbjeot to the limitations imposed upon it. By Art 395 
Const. Ind , the Government of India Act, 1935, 
together with all enaotment3 amending or supplement- 
mg it was repealed & by Art. 245 (1) tbe power to 

™\ k n 0 , l0r o * e , W ± le 0r any P art 01 the territory 
of India from 26-1-1950 waa conferred on the Parlia¬ 
ment win oh power inoluded the power to make laws 
for the imposition of inoome-tax but only from 28-1- 
1950 onwards & not retrospectively. Consequently, by 
virtue of Art. 367 the provisions of 8. 6, General 
Clauses Aot apply with full force & the previous 
operation of S. 101, Government of India Act, could 
not be affected by subsequent legislation. Therefore the 
Parliament had no power to make law imposing 
inoome-tax io Rajasthan prior to 26-1-1950. 

i.\ A , _ [Para 21] 

(b) Act oi State — Doctrine oi — Applicability. 

A plea of the Aot of the State aflorde no defence 


against the officers of tbe Crown for interference with 
the rights of subjeots. This dootrine oannot be invoked 
to cover tbe case of a oitizen of the Republic. 

[Para 26] 

(i) Constitution of India, Art. 226 — Scope— Power 
to issue writ for purpose other than enforcement of 
fundamental rights. 

Under Art. 226, Const. Ind. power is conferred 
upon the H- C. to Issue not only writs ‘in the nature 
oi’ various categories specified in that article but those 
writs themselves as also 'directions’ & ‘orders’ & they 
may be issued not only for the enforcement of funda¬ 
mental rights but for any other purpose. [Para 27a] 

(j) Constitution of India, Art. 226 — Notice by 
Income-tax Officer on assessee _ Writ against 
Union of India. 

A notioe on the assessee by the Income-tax Officer 
who Is aoting on behalf of the Govt, of India, is a 
judicial act by the latter. Accordingly, so far a0 the 
Union of India is concerned asEessee is entitled to a 
writ of prohibition against it to restrain it from taking 
any aotion under the Income-tax Act for making 
assessment. [Para 2Q] 

(k) Constitution of India, Art. 226 — Prohibition 

Writ of—If can be issued when alternative remedy 
available. J 

Prohibition lies not only for excess of or absence of 
jurisdiction, but also for the contravention of some 
statute or the principles of the common law; it does 
not, however, lie to oorrect the course, praotice, or 
procedure of an inferior tribunal, or a wrong decision 
on the merits of the proceedings. The Ct. in deciding 
whether or not to grant a writ of prohibition will not 

. fettered by the faot that an alternative remedy 
exiate to oorreot the absence or excess of jurisdiction ov 
an appeal lies against suoh absence or excess. 

(PilTE 27ft] 

N. C. Chatterjee assisted by C. L. Agarwal, E. P. 
Gupta, S. M. Sanghi cC B. P. Aganval — for Petnr.- 
Mansharam Oovt. Advocate—for the Union of Indta. 

Order.—This is a teat case under the Indian 
Income-tax Act. The petnr. Madangopal Kabra 
resides & carries on business in tbe district of 
Jodhpur in tbe United State of RajaBtban where 
income-tax had not been levied prior to 1 - 4 - 1950 . 
In the Rajasthan Gazette dated 13 - 5 - 1950 , the 
following notioe waa published! 

. " In A P * Ur9 ,n a °, C9 of sub ' 8 - U) of 8- 22, Indian Income- 
’ 19 ? 2 {X }. [n ] of 1922 ) we tbe Income tax 

fficers mentioned in Col. 1 of tbe table below hereby 

*° evQry person subject to our jurisdictions 
Cd ,n . th ? corresponding entry in Col. 3 whose 
o al income during the previous year exceeded the 

Srni?h U SiJ ra0UDt nofc cbar S eab:e to income-tax to 
furnish within sixty-five days from tbe date of publi- 

cation of this notice a return in tbe prescribed form A 

verified in the prescribed manner fetting forth (aloDg 

with such other particulars as are required by the said 

form) hia total income & total world income durinv 
tbat year. 6 

Penalty. —Any person who fails without reasonable 
cause to furnish tbe return required by this notioe or 
fails without reasonable cause to furnish it within the 
time allowed or in the manner required is linhU „ 

S. 28 or t be .arc Aot ,o a penalt/oot 
a half times any tax payable by him." b 0 V 

[ 2 ] Underneath the notioe were published the 
names of various Income-tax Officers with their 
addressee A- junadiotions. Thereafter, on 7 - 8-1960 
a notice waa aeryed upon the petnr. requiring 
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him to produce his account books on 11-8-1950 
in connection with the income-tax assessment. 
The constitution of India came into force on 
26-1-1950 giving the Dominion Parliament power 
to legislate in matters relating to income-tax for 
the whole of India, while according to the Fin¬ 
ance Act of 1950, Rajasthan became taxable 
territory from 1-4 1960. The petnr. has approa¬ 
ched this Ot. with an appln, under Art. 226, 
Const. Ind. objecting to his income being asses¬ 
sed to income-tax which accrued prior to 14. 
I960 & has based it on two principal grounds, 
namely: (l) That Rajasthan became taxable 
territory on 1-4-1950 & therefore, income accru¬ 
ing or arising before that date was not assess- 
able to income-tax. (2) That the Dominion 
Parliament did not make any law authorizing 
taxation on income accruing prior to 1-4-1950 & 
had no jurisdiction to make any law relating to 
the imposition of income-tax in Rajasthan prior 
to 26-1-1950. 

[3J He accordingly prayed that the Union of 
India be restrained by means of a writ of man- 
damns, or certiorari or an appropriate writ, 
direction or order from taking any action under 
any provision of the Income-tax Act for making 
any assessment of such a tax or for levying & 
realising the same on the income which aoorued 
to the petnr- prior to 1.4-1950 & further be direc¬ 
ted to direct its income-tax Officers posted in 
Rajasthan not to haraes the petnr. or to demand 
any account-books or other information for the 
purpose of making any assessment or to make 
any such assessment or realize the amount from 
the petnr. 

[ 4 ] The Inoome-tax Officer, Jodhpur, affir¬ 
med in an affidavit dated 6-11-1950, that the 
petnr. had been called upon to produce his ac¬ 
count-books only in connection with his appln. 
for import & export licence & that with a view 
to ascertain the number of persons liable to 
income-tax, a survey of Jodhpur was undertaken 
& a notice was issued to him. No statutory 
notice under the Inoome-tax Act was iesued or 
served with a view to a3ses3 him to inoome-tax. 

[6] On 7-12-1950, the Inome-tax Comr. sup¬ 
ported the above position in his reply to the 
petn. & further stated that the petnr. was liable 
to pay income-tax for the assessment year 1960- 
51 in respect of his total income fcr the year en¬ 
ding 31 - 3-1960 computed in accordance with the 
provisions of the Income-tax Act, as S. 8 read 
with s. 2 ( 14 a) proviso (b) (iii) authorized the 
levy of income-tax on incomes which accrued or 
were received in Rajasthan prior to 1-4-1950. A 
reference was made by him to the agreement 
dated 26-2-1960 entered into between the Presi¬ 
dent of India & the Rajpramukh of Rajasthan, 
& it wa 3 stated that thereby the Union of India 


A. I. R. 

became entitled to impose a tax on incomes 
which aoorued or arose prior to 26-1-1960. It 
was stated in the end that a petn. for the issue 
of a writ was incompetent as the petnr. had 
other specific & adequate remedy under the 
Income-tax Act for the removal of any right, 
ful grievance he may have in the matter of 
assessment under that Act. 

[6] On the above, the following points emerge 
for decision: (1) Whether Rajasthan became 
taxable territory on 1-4-1950 &, therefore, in¬ 
comes accruing or arising prior to that date 
were not liable to income-tax. (2) Whether the 
Parliament had no power to make law relating 
to the imposition of income-tax on incomes 
acoruing prior to 26-1-1960. (3) Whether the 
petnr. was not competent to ask for a Writ of 
Prohibition because a speoifio & adequate remedy 
waB available to him under the provisions of 

the Income-tax Aot. t 

[ 7 ] Along with the above, two other points 
were agitated on behalf of the resp., & these 
are : (a) That the Union of India had done no 
judioial aot in respeot of whioh a writ of prohi¬ 
bition may be issued against it & farther that 
in any case, since the Income-tax Comr. or the 
Income tax Officer, Jodhpur, were not parties 
to the petn., a writ could not be issued against 
them, (b) That the Instrument of Accession 
was a contraot between the Govt, of India & 
the Rajpramukh of Rajasthan & while it was 
open to either of them to claim enforcement of 
its provisions, the aubjeot was not competent 
in law to do so. 

[8] In connection with the first question it 
may be pointed out that the Income-tax Act, 
1922 was not applicable in Rajasthan prior to 
1-4-1960 & barring the covenanting State of 
Bundi, there was no law in the other covenant¬ 
ing States of Rajasthan imposing a tax on in. 
come. The petnr. who was a resident of the 
covenanting State of Jodhpur thus enjoyed 
complete immunity from the levy & assessment 
of his income accruing from his business carried 
on by him in that area prior to the formation 
of Rajasthan & thereafter as well since the 
same state of things continued till the passing 
of the Indian Finance Act 1950 (XXV [25] of 
1950) by the Dominion Legislature on 81-3- 
1950. It was for the first time suggested by the 
Indian States Finance Enquiry Committee in 
their report dated 9-7-1949 ( vide part I, para. 33) 
that for the financial integration, it was neces¬ 
sary that income-tax should ordinarily be levied 
in all States & it was reoommended {vide 
Part. I, para. 34) that the date from which 
integration should come into force should be 
1-4-1950. An agreement was executed between 
the Rajpramukh of Rajasthan & the President 
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of India on 25-2-1960 according to Art. 278, 
Const. lad. accepting the above recommenda¬ 
tion of the Committee. The result was the en¬ 
actment of the Finance Act (xxv [26] of 1950) 
which amended the Income-tax Aot (xi [11] of 
1922 ) & made it applicable to the whole of 
India except the States of Jammu &]Kashmir & 
in place of cl. (14A) of 8. 2, as it stool before, 
a totally new olause defining “Taxable Terri¬ 
tories’* wa3 substituted. It would be necessary 
lor the purpose of disposing of the points in¬ 
volved in this petn. to deal with this clause at 
length but before doing so, it may be pointed 
out that the tax is charged under B. 3, Inoome- 
tax Act which is a permanent Aot & that the 
income taxed is that of the previous year & not 
that of the year of assessment. This is clear 
from a plain perusal of the relevant portion of 
this section which runs as below : 

“Where any Aot of the Central Legislature enacts 
that iaootne-tax shall be oharged for any year at any 
rate, tax at that rate shall be oharged for that year in 
aooordance with and subjeot to the provisions of this 
Aot In reapeot of the total income of the -previous 
•year." 

[9] Again, aooording to the relevant portion 
of 8. 4 of the Act, ’the total income of any 
previous year* of aay person inolades • all in¬ 
come, profits & gains from whatever source 
derived which (a) are received or deemed to be 
received in the Taxable Territory in euoh year 
■by or on behalf of such person or (b) if such 
person ie resident in taxable territories during 
auoh year, (i) aoorna or arise or deemed to 
aoorue or arise to him in the taxable territories 
•during such year or (ii) acorue or arise to him 
without the taxable territories during such year 
or (o) if such person is not resident in the taxa¬ 
ble territories during suoh year aoorue or arise 
or deemed to accrue or arise to him in the 
taxable territories during suoh year. 

[ 10 ] Reading these two sections together, 
two important principles emerge, namely : (l) 
That the income should have aoorued during the 
previous year, that is, the year previous to the 
year of assessment, (a) That this income should 
have been received or accrued or deemed to 
have been received or accrued to the assessee 
in the taxable territory during the previous 
year or the a3se3see should be a resident of the 
taxable territory during the previous year. 

[ill The contention of the learned counsel for 
the rasp, is, that it is the unasoertainei income 
of the current year whioh is actually taxed & 
■that the inooma of the previous year is used 
merely as a yard.stick or measure. It, however, 
-runs counter to the plain language of Ss. 3 & 4 ’ 
Income-tax Aot & also to the various autho¬ 
rities of different Ots. on the point. Upto a 
•certain stage, tbs law in England & India was 
1951 Raj/13 
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identical but from 1922 it became different & 
since that year, the subject of the charge is the 
income of the previous year & not the income of 
the year of assessment. In re Bihari Lai Mul- 
lick, 64 Gal. 630 : (A I.B. (14) 1927 Cal. 653), the 
learned counsel for the assessee contended that 
the previous year’s inoome was taken as a basis 
on which the assessment was provisionally made 
& that the tax was levied on the inoome of the 
current year. He relied on the well-known 
Brown’s case reported as Brown v. National 
Provident Institution, (1921) 2 A. c. 222 : (90 
Ii. J. K. B. 1009) but the learned counsel for the 
Govt, urged that the principle, in this case, 
could not apply to India as the tax was charged 
on the inoome of the previous year which was 
the subject-matter & not the basis of assessment. 
The Legislature, it wa3 argued, had intentional¬ 
ly departed from the principle followed in the 
previous Acts. Rankin 0. J. held that under the 
Indian Act of 1922, the inoome of the previous 
year appeared not a3 a standard by whioh the 
next year’s inoome was to be oomputed nor as a 
a measure bat as being itself the subject-matter 
of the tax. The Indian Legislature in seeing its 
way to impose the income-tax directly upon 
aotual reoeipts got rid of notional or statutory 
inoomes altogether & thereby avoided the labour 
of subsequent adjustments & the inconvenience 
of refunds. There was nothing absurd, impos¬ 
sible or unjust, according to Rankin C. J., in 
levying inoome tax upon the aotual receipts of a 
completed year in the year which follows. The 
same view was taken in Commr. of Income tax 
v. Karuppiah, A. 1 . r. ( 16 ) 1929 Mad. 36 : (116 
1 . G. 703 F.B.), whioh was an F B. case. It was 
held that under the Act the income of the year 
previous to the year of assessment was not to be 
taken as merely a guide to the ascsrtainment of 
the income of the year of assessment bat as the 
aotual sum which was subjeot to taxation. In 
re Biharilal Mullick, 64 cal. 630 : (a.i.r. ( 14 ) 
1927 Oal 653) was followed while Brown’s case 
was distinguished. In Maharajah of PUhap- 
uram v. Commr. of Income-Tax, Madras, 
A.I.R. (32) 1945 P. C. 89 (i.L.R. (1946) Mad. l), 

thair Lordships made some general observations 
as to Indian Income-tax Law for the purpose of 
clearing away a certain oenfusion of thought 
whioh appeared to affect tho contentions in the 
case. In the first place, their Lordships held 
that under the express terms of 8 3, Income- 
tax Act, the subject of charge was not the 
income of the year of a a sessment but the income 
of the previous year. This was in direct contrast 
to the English Income.tax Aots under which the 
subject of assessment was the income of the year 
of assessment though the amount was measured 
by a yard stick based on previous years. Their 
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Lordships referred to the able judgment of 
Rankin 0. J. in In re Beharilal Mullick , 54 Cal. 
690 : ( a.i.b, (u) 1927 cal. 553) & agreed with it. 
In the seoond place, it was observed by their 
Lordships that the Income-tax Aot, as amended 
from time to time, formed a Code which had no 
operative effect except so far as it is rendered 
applicable for the recovery of tax imposed for a 
particular fiscal year by a Finance Act. In re 
Bawji Dhanji & Co.. 1940-8 i.t.r. l (Bom.) the 
aBseseees, who were merchants carrying on 
business at Bombay & Rangoon were assessed in 
the year 1937-38 on their total income for their 
previous year which ended on 14-11-1936. In 
assessing the inoome, the income-tax authorities 
disallowed a certain sum on account of loss in 
Rangoon business in the previous year on the 
ground that Burma had ceased to be a part of 
British India in the assessment year 1937-38. 
Beaumont 0. J. held, after relying on In re 
Biharilal Mullick , 54 cal. 630 : (a. i. b ( 14 ) 
1927 cal. 653) that as the tax was imposed for 
the year of assessment on the actual income of 
the previous year & Burma was part of British 
India in 1926 37, the assessees were entitled to 
set off the loss in Rangoon against the profits in 
Bombay. The law is thus well settled that the 
previous year is the financial or accounting year 
& it is the income during that year which is 
taxed in the subsequent year which is the year 
of assessment. 

[12] The other principle as stated above is 
that the income in the previous year must have 
been received or accrued or arisen or deemed to 
have been received or accrued or arisen in 
the taxable territory or the assesses himself 
must have been a resident of the taxable terri¬ 
tory in the said previous year. The distinction 
between persons ordinarily resident or not 
ordinarily resident may be left out for the pre¬ 
sent as it is not relevant for the purposes of this 
case. This point was brought out in the S. B. 
case reported as Commr. of Income-tax , 
Madras v. Veliamamai Acki, a. I. r. (26) 1939 
Mad. 77 : (I L. R. (1939) Mad. 388 s B.). The 
asseesee, who was a resident in the Madras 
x Presidency, owned a saw mill in Burma in the 
aooount year, that is, the year commencing 
1-4-1936. The saw mill business resulted in a 
loss & her income consisted solely of interest 
received from investments. For the purpose of 
assessment of income-tax, she sought to set off 
the loss sustained in the saw mill business 
against the profits of her assessment. The In¬ 
come-tax officer refused to allow her to do so on 
the ground that on 1-4-1937 Burma had ceased 
to be a part of British India & that the loss 
having been sustained outside British India 
could not be set off. A very ingenious argument 


was advanced by Mr. Patanjali Sastri, who 
appeared for the Comr. of Income-tax, that ap 
the Income-tax Aot did not come into operation, 
in any year until the Finance Aot had been; 
passed, the Income-tax Aot must be treated as a 
statute which is passed every year & the words 
‘British India* must be deemed to mean British 
India as it stands at the time of the passing of 
the Finance Act & not what it was in the pre¬ 
vious year. This argument was not accepted byp 
Leach 0. J. who held that: 

“while the Inoome-tax Aot could not be applied in any 
year until the Finance Aot had been passed, the Aot 
could not be treated as a statute which is passed annu¬ 
ally. It was a permanent eoaotment & may not bo 
enforoed in any particular year until Finance Aot had 
been passed.” 

It was further held that 

“Seotion 4 of the Act eould not be divoroed from S- 9 
& that as S. 3 oharged the tax on the inoome of the 
previous year, it must be oharged on the income receiv¬ 
ed in what was British India during the previous year.’* 

Accordingly, it was held that since Burma was 
a part of British India during the financial year* 
the loss must be deemed to have been sustained 
in British India. The above observations by 
Leach C. J. are sufficient also to dispose of the> 
contention of the learned counsal for the reap, 
that the taxing enaotment was the Finance Aot 
& not the Income-tax Act. Reference may also 
b9 made to the statement of law by Lord Dune¬ 
din in Whitney v. Inland Revenue , Commr s. p 
(1926) A. C. 37 .* (95 L. J. K. B. 165) that thero 
were three stages in the imposition of a tax : 

“There is the declaration of liability, that is the part 
of the statute which determines what persons in respect 
of what property are liable. Next there is the assess¬ 
ment. Liability does not depend on assessment, the 
ex hypothesi has already been fixed. But assessment 
particularises the exact sum whioh a person liable has 
to pay. Lastly, come the methods of recovery if the 
person taxed does not voluntarily pay.” 

[ 13 ] Itis the Inoome-tax Act which determinesi 
what persons in respeot of what property are! 
liable & how the tax is to be recovered but! 
assessment is settled under the Finanoe Act[ 
which is the annual Aot & only determines thei 
rate. Seotion 67-B, Inoome-tax Aot, provides for* 
the contingency if in any year the finance Act 
is not passed by let of April or no provision is 
made therein for the charging of inoome-tax in 
any year. Thus, the Income-tax Act is the fiecall 
& taxing statute laying down the incidence of* 
taxation. 

[14] The next important question caHing for 
a determination is whether Rajasthan became 
taxable territory during the financial year in 
thi3 case, that is, 1949-50, for, if the answer is in 
the negative, the petnr. must be held to be 
immune from liability to assessment on tha 
inoome of that year. 
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[ 15 ] The relevant seotion whioh calls for a 
•careful consideration is S. 2 (14A), Income-tax 
Aot, as amended by the Finance Act of i960, 
whioh defines “taxable territories", & is as 
under : 

■“ 'taxable territories’ means — 

(a) as respsotB any period before the 15th day of 
Auga3t, 1947, the territories then referred to as British 
India, bat including Berar, 

(b) aa respects any period after the 14th day of 
August, 1947, and before the 26th day of January, 
1950, the territories for the time being oomprised in the 
Provinoes of India, but excluding the merged territory 
of Coooh-Behar, 

(o) as re3peot3 any period after the 25th day of Janu¬ 
ary and before the 1st day of April 1950, the territories 
oomprised in Part A States, but excluding the merged 
territory of Cooeh-Behar, and the territories comprised 
in Part C States, but excluding the States of Manipur, 
Tripura and Vindhya Pradesh, 

(d) as respscts any period after the 31st day of Maroh 
1950, and before the 13th day of April 1950, the 
territory of India excluding the State of Jammu and 
Kashmir and the Patiala and East Punjab Btates 
Union, and 

(e) as respects any period after the 12th day of April, 
1950, th9 territory of India excluding the State of 
Jammu and Kashmir 

Provided that the taxable territories shall be deemed 
to include: 

(a) the merged territories : 

(i) as respect any period after the 31st day of Maroh 
1949, for any of tbe purposes of this Aot, and 

(ii) as re3p3ots any period included in the previous 
year, for the purpose of making any assessment for the 
year ending on the 31st day of March, 1050, or for any 
subsequent year; and 

(b) the whole of the territory of India excluding the 
State of Jammu and Kashmir *. 

(i) as reapects any period, for the purposes of Sec¬ 
tions 4A and 4B, 

(ii) as respeots any period after the 31st day of 
March, 1950, for any of the purposes of this Aot, and 

(iii) aa respeots any period included in the previous 
V6ar for the purpoee of making any assessment of the 
year ending on the 31st day of March, 1951, or for any 
subsequent year; 

[ 16 ] Tbe territory of India was rapidly chang¬ 
ing after the Indian Independence Act, 1947, & 
instead of defining India separately for the 
different periods of its expansion, the Legislature 
provided different meanings to the expression 
' taxable territories” according to the successive 
stages of expansion of India. Upto 14-8.1947, the 
operation of the Income-tax Aot has been limit¬ 
ed to what was British India, including Berar. 
On 15 8-1947, British India ceased to exist aa 
such, but that territory became divided into 
Provinces of India followed by the important 
expansion of the Provinces by merger of a large 
number of Indian States, & while some were 
merged in the Provinces, others were constitut¬ 
ed into certain Chief Comrs.’ Provinces. Refe¬ 
rence may be mads to the States Merger 
(Governors* Provinces) Order, 1949, & the States 
Merger (Chief Commissioners’ Provinces) Order, 
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1949. The Taxation Laws (Extension to Merged 
States and Amendment) Aot, 1949, extended the 
Income, tax Act to the merged States mentioned 
in the Order, & was brought into force in the 
merged States on 1 4 1949. So during the second 
period, taxable terr.tories meant the Provinces 
of India from 15-8-1947, to 31 3-1949, & from 1 4- 
1949 to 25-1-1960 the Provinces of India plus 
the merged States. The third period began on 
26 1.1950, with the coming into force of the 
Const. Ind. The old division into Governor’s 
Provinces & Chief Comrs* Provinces & Native 
States was done away with, & India was re-consti¬ 
tuted into a Union of States classified as Part 
A, B, C, and D States. For this period from 
26-1-1950 to 31-3-1950 the definition of “taxable 
territories’* did not include Part B States. The 
fourth period is from 1.4.1950, when the taxable 
territories were to include Part B States except 
Patiala & East Punjab States Union. The fifth 
period starts from 13-4-1950, when the whole of 
India, except tbe States of. Jammu Sc Kashmir 
beoame included in "taxable territories:** 

[17] So far as the language of the section 
goes, it is clear that Rajasthan became a tax¬ 
able territory only from 1-4-1950. The learned 
counsel for the Union of India relied upon pro¬ 
viso (b) in support of his contention that for 
the period of twelve months from 1 4-1949, to 
31 3-1950, Rajasthan (for that matter, Part B 
States) was also included within the terms 
“taxable territories." Reliance waB placed on 
cl. (iii) of that proviso, &, the construction sought 
to be placed on that clause is that that the said 
clause makes the whole of the territory of India, 
including Rajasthan, as a taxable territory for 
the purpose of making any assessment for the 
year ending on 31-3-1951. It was contended that 
a 3 under S. 3, Income-tax Act, the assessment 
is made for the income of the previous year, the 
assessment made for the year ending 31-3-1951, 
i. e., the year beginning on 1-4-1960, & ending 
on 31-3-195L, will be made in respect of the in¬ 
come of the previous year, i. e., 1-4-1949, to 
31-3-1950. In other words, the argument is that 
the said proviso makes Rajasthan a taxable 
territory during the period of the $ear previous 
to 1-4 1950. On tbe other hand, it was con¬ 
tended by the learned couneel for tbe petnr. 
that there was a difference in the language 
used in the different parts of the section, whioh 
was important. Attention was drawn to cl. (ii) 
of proviso (a), where the words used are “for the 
purpose of making any assessment for the 5 ear 
ending on the 31st day of March, I960." It was 
pointed out that the language used in cl. (iii) 
of proviso (b) is slightly different. The words 
used are "for the purpose of making any assess¬ 
ment of the year ending on the 31st day of Maroh, 



100 Rajasthan Madangopal Kabra y. Union op India 


A. I. R- 


1951.” Leaving aside the difference of date, the 
difference in language is that while in proviso (a) 
ol. (ii) the words used are “assessment for the 
year” in clause (iii) of proviso (b) the words 
used are “assessment of the year.” The conten¬ 
tion of the learned couneel for the petnr. is that 
assessment of the year should mean 'assessment 
of the income of the year,’ & on that construc¬ 
tion cl. (iii) proviso (b) would mean, that the 
income of the year from 1-4-1950, to 81.3-1951, 
only beoome chargeable in the next assessment 
year beginning on 1-4-1951, & when the assess¬ 
ment is actually made in that year, the income 
would be of the previous year. The learned 
counsel urged that the necessity for cl. (iii) arose 
from the fact that the Patiala & East Punjab 
States Union beoame a taxable territory only on 
13-4-1950, & it was contended that ol. (iii) made 
it possible for taxing the inoome of the broken 
period from 1st April to 12th April, accruing, 
arising or reoeived in the Union. 

[ 18 ] After giving careful consideration to the 
arguments of the learned counsel appearing for the 
Union of India, we are of opinion that the con- 
struction sought to be placed on cl. (iii) of pro¬ 
viso (b) is not correct. According to the soheme 
of the definition, cl. (d) dearly makes Rajasthan 
a taxable territory from 1-4-1950 & the extend- 
ed meaning given by the proviso is to be re¬ 
stricted so far as may be expressly stated 
therein. The proviso (b) can be divided into 
three portions, & the whole of the territory of 
India (excluding Jammu & Kashmir) is declar- 
ed to be the taxable territory of India, firstly as 
regards any period for the purpose of Ss. 4A & 
4B. These sections relate to a definition of per¬ 
sons who may be classed as ‘residents* or 'not 
ordinarily residents’ in taxable territories in any 
year, & residence for certain periods prior to the 
year for which assessment has to be made, is 
direoted to be taken into aooount. The first 
olause in proviso (b) means to say that the 
earlier residence in part 'B* States will be taken 
to be residence in taxable territories while tak¬ 
ing account of the residence for a certain prior 
period. The said proviso secondly declares the 
whole of the said territory to be taxable terri¬ 
tory as respects the period after 31-3-1950, for 
any of the purposes of Income-tax Act, 1922. So 
far as Rajasthan is concerned, the same matter 
is stated in ol. (d) of the definition, but it also 
makes Patiala & East Punjab States Union as 
taxable territories for the period from 1st April 
to 12th April, although according to cl. (e) in 
the definition, it was not declared to be taxable 
territory in that olause. Clause (ii)of the proviso 
was obviously enacted in order to get over the 
difficulty of separate assessment of tax for the 
period from 1st April to 12th April as regards 


individuals in Patiala & East Punjab Sfcates- 
Union. In this second clause the words “for any 
of the purposes of this Act” olearly signify that 
the aforesaid territory including Rajasthan is a 
taxable territory for the purposes of levy, assess, 
ment & collection of income-tax. In the third 
olause, the whole of the territory of India (ex¬ 
cluding Jammu & Kashmir) is declared to be- 
taxable territory as regards any period included 
in the previous year for the purpose of making, 
any assessment of the year ending on 31-3-1951 
or for any subsequent year. Assuming for the- 
moment that the words “assessment of the year” 
mean the same thing as ‘assessment for the- 
year,* & assuming that the previous year of the- 
individuals affeoted, runs from 1st of April of 
any year to 81st day of March of the succeeding 
year, the previous year referred to in the clause 
for the purpose of making any assessment in- 
the year beginning on 1-3-1960 & ending on 31-3- 
1961 would be the year from 1.4-1949 to 31-3- 
I960, but the proviso makes whole of the 
territory of India taxable territory only for the- 
purpose of making any assessment of the year 
1960-51, & for no other purpose. According to- 
the soheme of the Income-tax Act, it is divided 
into seven chapters, & while charge of income- 
tax is dealt with in Obap. I, the assessment is 
dealt with in Ohap. IV. Their Lordships of the 
P. C. has observed in the case of Commissioner 
of Inoome-tax v. Khemchand Banndas, A. I. B. 
(25) 1988 P. O. 175 : (l. L. R. (1938) Bom. 487b 
that 

‘ One of the pecularitiea of moat Inoome-tax Acts le¬ 
thal the word “assessment” is used as meaning some¬ 
times the ‘computation of inoome,* sometimes 'the 
determination of the amount of tax payable,’ & some¬ 
times ‘the whole procedure laid down in the Aot for 
imposing liability upon the tax-payer.’ The Indian- 
Inoome-tax Aot is no exception in this respect.” 

Section 23 which occurs in Obap. IV refers to 
assessment, as the marginal note to the section 
indicates, & the word "assess" & its derivatives 
“assessment” & 1 assessed*’ bave been used in. 
the sense of ‘computation of in come.* In our| 
opinion, it is at best in the sense of ‘the deter-f 
mination of the amount of tax payable’ that tbej 
word has been used in cl. (iii) & not in the sensei 
of ‘the whole procedure laid down in the Aot fori 
imposing liability upon the tax-payer’. 

[19] The above interpretation is also support¬ 
ed by a reference to S. 13, Finance Act. 

[ 20 ] According to S. 13, any Jaw relating to- 
income tax or super-tax in force in Part B- 
States & certain other territories mentioned in 
the section immediately before 1 4-1950, was 
deolared to cease to have effect except for the 
purposes of the levy, assessment & collection of 
income-tax.& super-tax in respect of any period 
not included in the previous year for the pur- 
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poaeg of assessment under the Income-tax Aot, 
1922, for the year ending on 31 3-i951 t or for 
any subsequent year. What this provision means 
is Jhat in territories where income tax law was 
in force prior to 1-4-1960 that law will cease to 
have operation on that date, but nevertheless 
levy, assessment & collection of income-tax will 
be made in the assessment year beginning from 
1.4-1960. k ending on 31-3-1961. in respect of the 
income of any period not inoluded in the pre¬ 
vious year for the purpose of assessment under 
the Income-tax Act, 1922, for assessment year 
1950-61. In plain language it meacs that for the 
period which remains excluded from the “pre- 
vious year” for purposes of assessment under 
the Income-tax Act for year i960 51 the levy, 
assesment k collection will be done according to 
the old State Act. The ‘previous year’ would' 
be the period from 1 4 1949 to 31-3-1950, assum- 
ing that the accounting period in respect of the 
assessee is from 1st April to 31st March 1960. 
The period ‘not included in the previous year, 
would thus be prior to 1-4-1949. Section 13 thus 
authorises levy, assessment & collection of 
Income-tax in respeot of income arising, accru¬ 
ing eto. in the year from 1-4-1948 to 31-3-1949 in 
B States where Income-tax law exieted prior to 
1-4 1950. It has already been seen that the 
whole of India (except Jammu k Kashmir) has 
been defined to be taxable territory from 1-4-1960 
& income accruing eto. from 1-4-1950 become 
taxable by virtue of the provisions in Ss. 3 k 4 
of the Aot. In order that persons may not escape 
taxation during the intervening period from 
1-4-1949 to 31-3-1960 in areas where there existed 
law relating to income-tax, the provision 
appears to have been made in cl. (iii) of pro¬ 
viso (b) to 8. 2 (14A). This clause makes the 
territory in which tax was leviable by any 
other law a3 also taxable territory for the pur¬ 
pose of making assessment in the year 1960-61. 
The language used in ol. (iii) is ‘for the purpose of 
making any assessment of the year ending on 3 1 afc 
day ol Maroh 1961.” As observed eirlier, there are 
three stages in connection with the imposition 
of a tax. The first i9 the declaration of liability, 
the seoond is the assessment k the third is the 
collection. This olause makes the territory a tax¬ 
able territory for the purpose of making any assess¬ 
ment, but not for the purpose of chargeability. 
Thechargeability is left to arise by some other law, 
k that law is the previous State law referred to 
in 8 13, Finance Act, I960. It arises in a twofold 
manner. In the first place, under 8. 6, General 
Glauses Act, the repeal of the State Law as from 
1-4-1950 did not affeot any liability inourred 
under the repealed enaotmenfc k secondly though 
the language used in 8. 13 is very complicated, 
a careful perusal makes it clear that the State 
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Law is not only kept alive for the purpose of 
levy, assessment & collection of income-tax on 
the income of the year 1948-49 but also for the 
above purposes in the subsequent year. The 
previous year in relation to the subsequent year 
1951-52 is the year 1960-61 & the period not 
included therein would be the year 1949-60 k 
the State Law is directed to apply if the income 
remains unfcaxed under Indian Law. Again, the 
previous year is not invariably the twelve 
months ending on the 3lsfc day of March, next 
preceding the year for which the assessment is 
to be made, since according to the definition 
given in item (11) of S 2, it may mean this 
year or “if the accounts of the assesses have 
been made upto a date within the said twelve 
months in respect of a year ending on any date 
other than the said 31st day of March, then at 
the option of the assessee the year ending on 
the day to which his aocounts have so been 
made up” would also be the previous year. 
Therefore, if somebody is liable to income-tax 
in any territory where such law was in forc& 
prior to 1.4 1950, but certain period has not 
been inoluded while assessing him to income-tax, 
but the ohargeability existed, the proviso (b), 
ol. (iii) would beoome applicable for suoh period 
as he was not charged but tbe liability bad 
accrued, k the territory would become taxable 
territory for tbe purpose of making any assess¬ 
ment of the year 1960-51. The existence of this 
provieo only makes those persons liable whoso 
income was chargeable to inoome-tax under any 
law in force in those territories, but that law 
was superseded by tbe Income-tax Act. Accord¬ 
ing to the information given in the Report of 
the Indian States Finance Enquiry Committee, 
part II, only one of tbe Covenanting States of 
Rajasthan, namely, Bundi had law relating to 
levy of income-tax. In Bikaner though an 
Income-tax Aot existed in 19-41, it was repealed 
in 1943, but in the rules for licensing of minor 
factories provision was made for levy of income- 
tax at the rate of 12^?4 on the net profits of any 
Company. As discussed above, while cl. (cl) 
would only mike Rajasthan a taxable territory 
from 1-4-1960. the territory of the former 
Covenanting State of Bundi would be taxable 
territory for the purpose of assessment in the 
year 1950-51 in respect of the income of the 
previous year. It may bo pointed out that even 
if there was any doubt in the interpretation or 
there could be two interpretations, it is sound 
rule of law that in construing a taxing statute, 
the construction most beneficial to the subject 
should be adopted Commr. of Income-tax, Bom¬ 
bay v. Great Eastern Life Insurance Co. Ltd., 
A. I. R. (32) 1945 Bom. 402 \ (I. L. R, (1945) 
Bom. 583) (Crawford’s Statutory Construction 
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(1940) page 502). We are accordingly of the view 
that the State of Rajasthan, except Bnndi only, 
jbeoame taxable territory from 1-4-1950, &, there- 
Jfore. income received, accruing or arising in 
'Rajasthan for any period prior to the aforesaid 
date was not liable to assessment to income-tax. 

[21] We would observe in passing that the 
interpretation advanced by the learned counsel 
for the petnr. doe3 not fit in with the words 
in cl. (iii), as also purports to make cl. (ii) 
redundant, which is not a proper mode of con- 
stcuction of the Statute. If the words “for the 
purpose of making assessment of the year end¬ 
ing on the 31st March 1951'*, are urged to mean 
‘for the purpose cf making any assessment of 
the income of the year ending on the 3ist March 
,11951*, the opening words of the. clause ‘as res- 
ipects any period included in the previous year* 

become meaningless, & the opening words can 
only have some meaning if the words ‘assess¬ 
ment for the year’ may be taken to mean ‘assess¬ 
ment for the year’, & so far as we oan see the 
juse of different prepositions does not .make any 
difference. 

[ 22 ] Tne next question that was argued before 
us was whether the Parliament had power to 
make suoh lav as would impose inoome-tax in 
the Rajasthan territory prior to 26 1-1950. Al¬ 
though a determination of the question is not 
necessary in view of our finding on the first 
question, yet as elaborate arguments were ad¬ 
vanced, it is desirable to deal with this question 
as well. 

[23] The Dominion of India was established 
by the Indian Independence Act, 1947, which pro¬ 
vided that as from 16 S-1947, there shall b9 set 
up an independent dominion known as India. 
According to S. 5, Government of India Act, 
1935, as modified by India (Provisional Consti¬ 
tution) Order 1947, it became a Union of India 
comprising inter alia the Indian States acced¬ 
ing to the Dominion in the manner provided in 
3. 6 of the Act. According to this section, an 
Indian State shall be deemed to have acceded 
to the Dominion if the Governor General signi- 
fied his aooeptanoe of an instrument of acces¬ 
sion executed by the ruler thereof whereby the 
ruler, for himself, his heirs and successors, de¬ 
clares that he accedes to the Dominion with 
the intent that Governor General, the Domi¬ 
nion Legislature, the S. C. & any other Domi¬ 
nion authority shall, by virtue of the Instru¬ 
ment of Accession, but subject always to the 
terms thereof, exeroise in relation jto the State 
such functions as may be vested in them under 
the Government of India Aot. According to S. 6 
( 2 ), and Instrument of Accession shall specify 
the matters whioh the ruler accepts as matters 
with respeot to whioh the Dominion Legislature 


may make laws for his State & the limitations, 
if any, to which the power of the Dominion 
Legislature to make laws for the State are to be 
subject. Now, while s. 100 , Government of India 
Act, confers the power on the Dominion Legis¬ 
lature to legislate with respeot to any matters 
enumerated in Lists I & III in sob. vii, according 
to S. 10 L, this power is to be exercised only in 
accordance with the Instrument of Accession of 
the State & any limitation contained therein. The 
items relating to taxes are items 44, 45, 46, 64 
to 59 in List I & items 17, 25 and 36 in LiBt III 
of sch, vii, the item of income-tax being no. 54 
in List i. In April 1948, the rulers of various 
States with the consent of the Govt, of India 
agreed to the integration of their respective 
territories known as United State of RajaBfchan 
& according to Art. 8 of this Covenant, an Ins¬ 
trument of Accession was executed by Mahara- 
jadhiraj MaharanaShri Bhopalsinghji of Udaipur 
on 15 4-1948. This instrument was duly accepted 
by the Governor-General of India on 12 6-1949. 
According to Art. 3, the Rajpramukh accepted 
all matters enumerated in Lists I & List III of 
sob. vii as matters in respeot of whioh the Domi¬ 
nion Legislature may make laws for the United 

State but added the following proviso: 

‘ Nothing contained in the eaid List or in any 
other provisions of the Act shall be deemed to em¬ 
power the Dominion Legislature to impose income-tax 
or duty in the territories of the United States or to 
prohibit the imposition of any duty or tax by the 
Legislature of the United State in the eaid territories. 

[ 24 ] Thereafter, a question arose regarding 
the reconstitution of RajaBtban & the integra¬ 
tion of the territories of some more States & a 
Covenant was entered into between the rulers 
of ten 8tates whioh constituted the former Ra¬ 
jasthan & the rulers of Bikaner, Jaipur, Jaiea - 
mer :& Jodhpur, according to which it was 
agreed that the United State of Ra]astban 
should be reconstituted by the integration of 
the territories of all the fourteen States. Accord¬ 
ing to Art- 6 of the Covenant, the rulers of 
various States were to make over their admi¬ 
nistration to the Rajpramukh & all rights, au- 
thority & jurisdiction incidental or appertaining 
to the Govt, of the Covenanting States vested 
in the United State & waB exercisable only as 
provided by the Covenant, executed by them 
or by the Constitution to be framed there¬ 
under. According to Art. 8, the Rajpramukh 
was to execute not later than 15-4-1949 an 
Instrument of Accession in accordance with 
the provisions of s. 6, Government of India 
Aot & in place of the Instrument of Accession 
of the former Rajasthan States & it was made 
imperative that he shall by such instrument, 
accept as matters with re3peot to whioh the 
Dominion Legislature may make laws for the 
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United State specified in the Instrument of 
Accession of the former Rajasthan State. This 
instrument was duly exeouted & ol. (8) is a 
verbatim repetition of cl. (8) of the Instrument 
of Accession relating to the former Rajasthan. 
By means of a proviso attached to this clause, 
a limitation was imposed upon the power of the 
Dominion Legislature to legislate & thereby 
impose a tax or duty in the territories of the 
United State of Rajasthan. This was final Ins¬ 
trument of Accession which restricted the power 
of the Dominion Legislature to legislate, & 
thereby exoluded its authority to impose any 
tax in the territories of Rajasthan. Thi6 state 
of things continued till 26 1-1960 when the cons¬ 
titution of India was promulgated. By Art. 395, 
Government of India Act, 1935, together with 
all enactments amending or supplementing it, 
was repealed & by Art. 245 (i) the power to 
make laws for the whole or any part of the 
territory of India from 26 .1-1950 was conferred 
on the Parliament subject to the provisions of 
the Constitution. This, of course, included the 
power to make laws for the imposition of 
income tax which is item 82 of List I but only 
from 26-1-1950 onwards & not retrospectively. 
According to Art. 367, unless the context 
otherwise requires, the General Glauses Act, 1837 
shall, subject to any adaptations & modifica¬ 
tions, apply for the interpretation of the Consti¬ 
tution. Now, 8. 6, General Clauses Act, provides 
that where any enactment is repealed, unless a 
different intention appears, the repeal shall not 
affect the previous operation of any enactment 
eo repealed or affect any right or privilege 
aoquired under any enaotment so repealed. In 
accordance with the provisions of S. 101, Govern¬ 
ment of India Act, referred to above, the power 
to legislate wa3 exercisable only in accordance 
with the Instrument of Accession & the limita¬ 
tions contained therein. The Instrument of 
Accession by the Rajpramukh of Rajasthan 
positively excluded the authority of the Domi- 
□ion Legislature in the matter of legislation for 
the purpose of imposition of income-tax. The 
Dominion Legislature acoordingly assumed 
powers subjeot to the limitations imposed upon 
it. In the oircumstaoces, before 26 - 1 - 1950 , no 
law eould be enacted making Rajasthan a 
"taxable territory” before 26-1 i 960 . Chapter 1 
of part xi of the Constitution, whioh relates to 
legislative power of the Union, does not purport 
to expressly authorised the Parliament to legis¬ 
late retrospectively especially in a matter where 
the Dominion Legislature bad no power to legis¬ 
late under the Government of India Act, 1935 , 

I The provisions of 3. 6, General Clauses Act] 
therefore, apply with full force, & the previous 

operation of s. 101 , Government of India Aot, 
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could not be affected by subsequent legislation.f 

[25] The learned oounsel for the Union of 
India urged that under sub-8. (3) of S. 6, Govern¬ 
ment of India Aot, 1995, a ruler had power to 
vary the Instrument of Accession of bis State 
by a supplementary Instrument of Accession 
exeouted by him & aocepted by the Governor 
General & extending the functions exercisable 
by any Dominion authority in relation to his 
State by virtue of the earlier Instrument 
Accession & that the various rulers of Rajasthan 
entered into a fresh Covenant agreeing to accept 
tha Constitution of India to be the Constitution 
for the United State of Rajasthan, & the Raj- 
pramukh of Rajasthan issued a proclamation on 
23-11-1949, accepting the Constitution of India 
as Constitution for Rajasthan it further deolared 
that as from the date of its commencement the 
said Constitution shall supersede <t abrogate all 
other constitutional provisions inconsistent 
therewith it then in force in the State. It was 
urged that the Report of the Indian States 
Finances Enquiry Committee 1948-49 was ac¬ 
cepted by the Rajpramukn of Rajasthan, it 
under that Report levy of inoome-tax by the 
Union of India was recommended for the assess¬ 
ment year 1950-51 in reepeot of the income of 
the previous year 1949-50 acoruing, arising or 
received in Rajasthan. It was further argued 
that the agreement between the President of 
India it the Rajpramukh of Rajasthan dated 

25- 2-1950, could be taken as a fresh Instrument 
of Accession referred to in sub p. (3) of S. 6, 
Government of India Aot, <t as authorising the 
levy of income-tax even for the period prior to' 

26- 1-1950. The agreement dated 25-2-19C0, can¬ 
not be a fresh Instrument of Accession as after 
the enforcement of the Constitution the provi¬ 
sions of the Government of India Act stood 
repealed by Art. 396 & the agreement was enter¬ 
ed into in accordance with the provisions of 
Arts. 278, 291, 295 & 306 of the Constitution as 
is mentioned in the Preamble to the agreement. 
Article 265 of the Constitution dearly lays down 
that no tax is to be levied or collected except 
by authority of law & the limitation on the 
legislative power of the Parliament has already 
been disoussed above. On the second question, 
therefore, our opinion is that the Parliament 
had no power to enact a law imposing income- 

tax in Rajasthan in respect of income pricr to 

26-1-1950. 

[ 26 ] It was contended by the learned oounsel 
for the resp. that the terms of the Instrument 
of Accession could not be enforced by the sub¬ 
ject in a Court of Law. The learned counsel, 
cited Secy, of State v. Rustam Khan, A. 1 . r. 
(28) 1941 P. o. 64 : (1. L. R. (1941) Kar. P. 
c. 94.) and Vajesinghji v. Secy of State „ 
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A. I. R. (11) 1924 P. 0. 216: (48 Bom. 613). 
These are both authorities relating to trans¬ 
actions between independent States & the 
/dootrine of an Act of State was made appli¬ 
cable. In this oase, however, there is no question 
about the application of this doctrine as the 
petnr. is a citizen of the Republic of India & 
comes to Ot. for the redress of his grievances. 
A plea of the Act of the State affords no defence 
against the officers of the Crown for interference 
with the rights of subject. According to Hals- 
bury’s Laws of England (Hailsham Edn.) vol. 
26 p. 251. Art. 564, if a British subject suffers 
damage from a British Act of State unautho¬ 
rized by Parliament & outside the constitutional 
limits of the Royal Prerogative, he has a right 
•of action against the officer by whom the Act 
wa3 performed even if it was expressly autho¬ 
rized by the Crown or by the Govt. According 
to Johnstone v. Pedlar , (1921 ) 2 A. c. 262 at p. 
272: (90 L. J. P. C. 181) the oases in which the 
defence of Aot of State has been recognised were 
oases in which the acts complained of were 
committed out of British territory. Accordingly, 
this doctrine caanot be invoked to cover the 
case of a oitizan of the Republic Sc is, in our 
opinion, altogether irrelevant to the question 
agitated in this case. 

[27l The next important question which has 
been debated is whether the petnr. is not compe¬ 
tent to ask for a writ of prohibition because a 
specific Sc adequate remedy is available to him 
under the provisions of the Income-tax Aot. 
Along with this question may also be considered 
the point urged on behalf of the resp. that the 
Union of India had done no judicial Act in res¬ 
pect of which a writ may be issued against it 
& further that, in any case, since the Income- 
tax Comr. it the Income-tax Officer were not 
parties to the petn., a writ could not be issued 

against them. ,. _.. 

[27 a] So far as the question regarding the 
issue of a writ of prohibition, where an alterna- 
tive remedy is available, is concerned we consi¬ 
der that the position has been well settled for a 
long time. The law is summed up on this ques¬ 
tion in Halsbury’s Laws of England (Hailsham 
Edn.) vol. 9, Arts. 1396 & 1397 with certain 
exceptions mentioned in Arts. 1401 to 1404. The 
issue of the writ of prohibition, though not of 
course, is of right & not discretionary. Prohibi¬ 
tion lies not only for excess of or absence of 
jurisdiction, but also for the contravention of 
some statute or the principles of the common 
law; it does not, however, lie to oorrect the 
course, practice, or procedure of an inferior tri¬ 
bunal, or a wrong decision on the merits of the 
proceedings. The Cfc. in deciding whether or 
not to grant a writ of prohibition will not be 


A. I. S. 

fettered by the faot that an alternative remedy! 
exists to oorrect the absence or excess of juris-l 
diction or an appeal lies against suoh absence' 
or excess. These are what have been held to be 
immaterial objections to the issue of a writ of 
prohibition. In Farquharson v. Morgan , (1894) 
1 . Q. B. 562 at p. 656: (63 L. J. Q. B. 474) Lord 
Halsbury expressed his views in very strong 
language. He was disposed to deoline to inter¬ 
fere with the proceedings in the County Ct. & 
yet held that the writ must issue to prohibit 
further proceedings a3 it had long been settled 
that where an objection to the jurisdiction of an 
inferior Cb. appears on the face of the proceed¬ 
ings, the Ct. must protect the prerogative of the 
Crown & the due course of the administration 
of justice by prohibiting the inferior Ct. from 
proceeding in matters as to which it is apparent 
it has no jurisdiction. Lopes, L. J., after 
holding that there was a recognized distinction 
between a latent want of jurisdiction & a patent 
want of jurisdiction, expressed the view that 
the authorities were unanimous that where the 
want of jurisdiction is patent, the grant of the. 
writ of prohibition is of course. In The Queen v. 
Local Board, (1882) 10 Q. B. D. 309 at p. 321: 
(62 E. J. M. C. 4) Brett., L. J. observed that the 
Ct. should not be ohary of exercising the power 
of prohibition & that wherever the Legislature 
entrusts to any body of persons other than the 
superior Cts. the power of imposing an obliga¬ 
tion upon individuals.the Cts. ought to exercise 
as widely as they can the power of controlling 
persons if those persons admittedly attempt bo¬ 
dies of those to exercise powers beyond the powers 
given to them by Aot of Parliament. In Channel 
Coaling Co.v. Ross t { 1907) 1 K. B. 146: (76 L. J. 
K. B. 146) it was argued that there was an alter¬ 
native remedy open to the petnr. by way of an 
appln. to the Cfc. b 9 low, yet ifc was held that this 
did not disable him from requesting the King s 
Bench to issue a writ of prohibition when, the 
order has been passed without jurisdiction. Ia 
The Kmg v. Electricity Commrs. (1924) 1 K. 
B. 171 at p. 204: (93 Ij J. K. B. 390) the question 
relating to the issue of writs of prohibition and 
certiorari was discussed at length. It was held 
both writs were of great antiquity forming part 
of the process by which the King’s Cts. restrained 
Ct?. of inferior jurisdiction from exceeding their 
powers while prohibition restrained the tribunal 
from proceeding farther in excess of jarisiiobion. 
Both the writs dealt with the question of exces¬ 
sive jurisdiction. Where a body of parsons aot 
in excess of legal authority, a writ of prohibition 
was the remedy. In this case, a writ of prohi¬ 
bition was issued to the Eleotrioity Oomra. 
directing them not to proceed with a oertain 
scheme which they had in hand for effeotin g 
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'improvements for the supply of eleotrioity, not¬ 
withstanding that the order embodying the 
scheme could not come into operation until 
confirmed by the Minister of Transport & ap¬ 
proved by resolution of the Houses of Parlia¬ 
ment. Rex v Kensington Income tax Commrs.t 

<1914) 8 K.B. 429 : (83 L J.K.B. 1439) is a case of 
a writ having been issued to Kensigton Income- 
tax Comrs. The appot. in this case oarried on 
business in the City of London but resided in 
•Kensington & he contended that he was liable 
to assessment in the City of London only. This 
contention was rejected jn the Ct. below but the 
Ofc. of Appeal reversed the order & issued a writ 
prohibiting the Income-tax Comrs. from proceed¬ 
ing on an assessment to income-tax. The con¬ 
tention for the Crown that the appot. phould 
have tiled an appeal against the assessment 
made by Kensington Comrs. & was, therefore, not 
entitled to writ wa-* not accepted. The decision 
of the Ct of Appeal was affirmed by the House 
of Lords in Kensington Income-Tax Commrs, 
V. Aramayo, (1916) A C. 215 : (84 L. J.K.B. 216-*). 
In view of the ab >ve, where the>e is complete 
lack of jurisdiction & no dispute os to facts, a 
jwrit of prohibition muwt issue. Under Art. 226, 
Const. Ind., power is conferred upon the H. 0. 
to issue not only writs 'i'i the nature of various 
categories specified in that artiole but those 

I writs themselves as also ‘directions’ & ‘orders* & 
they may be issued not only for the enforcement 
of fundamental rights but f >raDy other purpose. 
As held in Jesmgbhai Ishwarlal v. Emoeror, 
AI.R. (87) 1960 Bom. 863 *52 Cr L.J. 120 F. B.), 

! any other purpose” was embo'io in this arti¬ 
cle in order to remove any doubt that tho H. C’s. 
jurisdiction to issue the=e wnfp was confined 
merely to the enforcement of fundamental riehta 
because the H 0. could issue a writ otherwise 
than for tbo enforcement of fundamental rights 
Sc that power of the H. C. is saved & safeguarded 
by providing that writs can be issued not only 
ior the purposes of enforcement of fundamental 
rights but also frr any other purpose. fD U. C. 
Rekhi v. Income-tax Officer 1st "F" Ward 
52 P L B. 267 (a T. R. (38> logl Simla i) cited 
on behalf of reap., the wr>t was refused ns there 
wa9 suppression of material facts i- t>e nffidm it 
f therefore this authority h-s no bear-rg 0 n the 
faots of the pre =ent case In the r-i cimWitncee 
since iu this case wo have come to the corclu- 
sion that th> re was no law according to «hich 
income-tax could be imjd&d for the period 
prior to 1-4-1950 a proper oaa for the issue of 
a writ of prohibition h»s been made out. 

[28] The contention of the learned counsel 
for the reap, that the Union of India had done 
no judicial act in respect of which a writ may 
be issued is of no consequence. Under Art 270 
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of the Constitution, tax on income other than 
agricultural income is levied & oolleoted by the 
Govt, of India & accordingly, a notice by the 
Income-tax Officer, who is acting on behalf of 
the Govt, of India, is a judicial aot by the 
latter. Accordingly, so far as the Union of India 
is concerned, in view of what has been stated 
above, the petnr. is entithd to a writ of prohi¬ 
bition against it. The learned counsel on hie 
behalf has also aBked for a writ being issued 
against the Income-tax Officer, Jodhpur & 
Income-tax Gomr., Rajasthan as well on the 
ground that though they are nob parties, they 
have throughout these proceedings taken an 
aotive part & resisted the petn by filing replies 
& affidavits. (So doubt, the Income-tax Officer, 
Joohpur, has been duly served & has filed 
applrs & affidavits while the Comr. has filed 
the reply, but as held in Lady Dtnbai Petit v. 
M. S. Natonha A. I R. (3b) 1946 Bom 407 at p. 
414 : (i. L. r. (1946) Bom. 832), all this does not 
make them parties. Hence a writ cannot be 
issued against them though a direction to the 
Union to direct its employees to deeit-fc from 
recovering income-tax can be issued & will serve 
the purpose of the petnr. 

(29] For the above reasons, we hereby accept 
this petn. & is-ue a writ to tho Union of India 
directing it not to levy income-tax on the in¬ 
come ot th- petnr. accruing, arising or received 
in R jasthan excluding the area of the former 
covenanting State of bundi, pr>or to 1 - 4 - 1950 , & 
to instruct the Income-tax Offioers, who are its 
employees, Dot to demand from the p H tnr. any 
return of income for any period prior to 1 - 4-1960 
or any acc unt books for that period, or other 
information for the purpose of making any 
a sessment of ino une-tax or collect the ,-ame for 
the above period. The resp. will pay oosts to 
the petnr. which are assessed at rs. ooo. 

G. M. J. Petition accepted. 
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KANWARLAL BAPNA J. 

Nandsingh and others. Petnrs v. The State. 

Criminal Revn.- No. 332 of 1950, D/- 27-2-1951. 

Penal Code (.I860), Ss. 97 99 — Illegal war¬ 
rant of attachment — Resistance — Civil P c 
(1908). O. 21. R. 24 (2). ’ * 


W uue kj. di. tt. d*. (J 


warrant is to be delivered to the proper officer 
for execution, it contemplates that the name ot 
such officer, whether by his personal name or 
by designation, should be entered in the war¬ 
rant. Where not only the name of the process- 
server is not mentioned but the name of the 
Nazir whether personally or by virtue of hU 
o//tcc is also not mentioned, such a warrant is 
illegal. The act of executing such a warrant 
clearly lacks due care and attention. The words 
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‘though that act may not he strictly justifiable 
by lau,” in S. 99, Penal Code, only protect defect 
in minor particulars hut do not cover cases 
where the person executing the warrant ivas 
not authorized to act. The resistance to the 
execution of the warrant in such a case is 
covered by the plea of right of private defence of 
property. ( Paras 4, 5) 

Anno: Penal Code, S. 97 N. 5; S. 99 N. 1; 
C. P. C., O. 21 R. 24 N. 2a. 

Chandmal, for Petnrs — Mansharam, Govt 
Advocate, for The State. 

ORDER: This is a revn by four accused, 
Nandsingh, Gurudeosingh, Mt. Nihar Kaur & 
Mt. Nand Kaur, against their convictions & 
sentences. 

(2) The Subdivisional Mag, Karanpur, con¬ 
victed the first two accused under S. 324, I. P. C. 
& sentenced them to undergo four months’ 
rigorous imprisonment & to pay a fine of Rs. 
50/-; the latter two were convicted under S. 
323, 1. P. C., & sentenced to undergo one month’s 
simple imprisonment & a fine of Rs. 50/-. On 
appeal, the learned Ses J., Ganganagar, main¬ 
tained the conviction & sentences of accused 
Nandsingh & Gurudeosingh. As regards Mt. 
Nihal Kaur & Mt. Nand Kaur, the conviction 
was maintained but the sentence was reduced 
to payment of fine only. All the four accused 
have come up in revn. 

(3) The case for the prosecution is that one 
Thamban Singh had a decree for recovery of 
money against Nandsingh & in execution thereof 
a warrant of attachment of a cart belonging 
to the judgment-debtor was issued by the Ct 
of Munsif, Karanpur, on 25-3-1949 returnable 
on 8-4-1949. One Shivnarain P. W. 4, Sawar 
of the Ct, went to the residence of Nandsingn 
accompanied by Thambansingh, his two sons, 
Lalsingh & Jarnailsingh, as also one Mulsingh 
as Motbir. The cart was attached by Shiv- 
narain & made over to Thambansingh to be 
carried away & Jarnailsingh wanted t^ 

the bullocks when Mt. Nand Kaur & Mt; £ihal 
Kaur assaulted Thambansingh, Lalsmgii & 
Jarnailsingh Nandsingh & Gurudeosingh also 
^ie up & assaulted them causing several in- 
n • r t T Vip report was made by Lalsin 0 li, 
Siotoer I^n of Thambansingh, at police station, 
K^npux & the four accused were challaned & 
SESSd’as aforesaid. It may be observed that 
onrfideosingh is the son of Nandsingh, Mt. 
Kaur is sister of Nandsingh, & Mt. Nihal 
is the wife of Nandsingh. Two other 
persons Mt. Meeran & Sarjit Kaur were also 

challaned but were acquitted. . 

(4) The only point urged in this revn is 

that the warrant of attachment was illegal &, 
therefore, the four accused petnrs had com¬ 
mitted no offence in resisting execution & in 
committing the alleged assault in order to save 
their property from wrongful attachment, it 
appears from a perusal of the warrant that it does 
not contain the name of the officer or Person 
to whom it was addressed or delivered for’ execri 
tion. The space kept for insertion of the nam 
is blank. Under O. 21, R. 24 (2), it is tod down 
that every process of attachment shall 
date, the day on which it is issued & shall be 
signed by the Judge or such officei as the Ct 
may appoint in this behalf & shall be sealed 
with the seal of the Ct, & deliveied to the 
proper officer to be executed. The learned Govt 
advocate contended that the rule only contem¬ 


plates delivery of the warrant to an officer 
whose duty it is to execute & the omission to 
mention the name of the officer in the war¬ 
rant to whom it was delivered for execu¬ 
tion does not make the warrant illegal. In myf 
opinion, while the rule lays down that the 
warrant is to be delivered to the proper officer 
for execution, it contemplates that the name 
of such officer whether by his personal name 
or by designation should be entered in the war¬ 
rant as otherwise it will not be possible for 
the judgment-debtor to know whether the per¬ 
son who has brought the warrant has autho¬ 
rity to execute it. It is apparent that if the 
warrant is not endorsed for execution to any 
person whether by personal name or as holder 
of post, any person who may steal the . war¬ 
rant or may find the warrant could purport 
tfo act under the same. It has been held in 
‘Chelli Latchanna v. Emperor’, AIR (29) 1942; 
Pat 480: (43 CrLJ 795), that the person to 
whom the warrant of attachment is addressed 
must be named on the face of the warrant & 
that where a warrant is incomplete in this- 
respect, no legal attachment can be effected 
under it. In this case reliance was placed on 
a decision of the Allahabad H. C. m ‘Fattu v. 
Emperor’, AIR (19) 1932 All 692: (34 CrLJ 
455). That case actually related to a case of 
arrest under a warrant but it was held that a 
warrant must be issued to some person for 
execution & where no name or description of 
that person was given in the warrant, the 
warrant was illegal. In ‘Prag v. Emperor’, AIR 
(29) 1942 Oudh 256: (43 CrLJ 518), warrants 
were issued by an Assistant Collector authoris¬ 
ing a Kurk Amin to execute them. The Kurk 
Amin returned the warrants with the report 
of his inability to execute on account of resis¬ 
tance by the defaulters. The Naib Tehsildar 
took assistance from police & attached certain 
cattle but as they were being taken away, there 
was a fight between officials on the one side & 
the persons trying to recover the cattle on the- 
other. The persons who rescued the cattle were 
prosecuted & convicted by the Mag but on revn 
Bennett J. held that although the Naib Tehsil- 
dar may have acted with the best of intentions, 
he would have seen at once on e**?^**®^ 
the warrant that it was the Kurk Amin & not 
himself who was authorised to execute it & 
therefore he had no lawful authority to attacn 
the cattle & the accused were acquitted on the 
2?® of the right of private defence of property. 
The ?earnld Ses J. in dealing with this aspect 
nf the case has observed that the warrant was- 
nerfectly valid as all warrants are addressed to 
the officer & he passes them on to process- 
server & so the execution of warrant by pro¬ 
cess-server, although his name is not mentioned,, 
is not illegal. He relied on ‘Thakasingh v. 
Emperor’, AIR (14) 1927 Lah 851: (28 CrLJ 
972). This decision is, however, a very short 
one. In the opening part of the judgment it is 
mentioned that no argument was addressed 
that the warrant was illegal & that it was fur¬ 
ther observed that* even if the warrant was 
defective, the accused had no justification for 
beating the process-server Ramlal who was 
acting in good faith under colour of his office. 
Reference was made to S. 99. I. P. C. The 
learned Ses J. in the present case has also 
observed that the omission to mention the name 
of the process-server is at the most an irre- 
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I gularity. In the present case, not only the 
name of the process-server is not mentioned but 
the name of the Nazir whether personally or 
by virtue of his office is also not mentioned. As 
held in the. Patna, Allahabad and Oudh cases 
.referred to above, such a warrant is illegal. 

(5) It was argued by Govt Advocate that 
'even if the warrant was illegal, the plea of 
right of private defence of property mentioned 
in S. 97, I. P. C. is subject to the restrictions 
contained in S. 99 & S. 99 lays down that theie 
is no right of private defence against an act 
which does not reasonably cause the appre¬ 
hension of death or of grievous hurt, if done, 
or attempted to be done by a public servant 
acting in good faith under colour of his office 
though that act may not be strictly justifiable 
by law. The important words in the para are 
however, “in good faith’' & “act may not be 
strictly justifiable by law”. According to the 
definition of “good faith” mentioned in S. 52, 
“Nothing is said to be done in good faith which 
is done without due care & attention”. Now, it 
is obvious that if the process-server or the 
officer through whom he may have got the pro¬ 
cess had perused the warrant, it would have 
been quite clear that it was not addressed to 
I any person &, therefore, the act of executing 
the warrant clearly lacked due care & attention. 
In my opinion, the last words, “though that 
act may not be strictly justifiable by law”, only 
protect defect in minor particulars but do not 
cover cases like the present one where the per¬ 
son executing the warrant was not authorized 
to act. The resistance to the execution of the 
warrant was in the present case thus covered 
by the plea of right of private defence of pro¬ 
perty. The conviction & sentence passed on the 
accused are, therefore, set aside, & the fine if 
paid will be refunded. The bail bonds of the 
two acci •*ed Nandsingh & Gurudeosingh are 
hereby cancelled. Revision is allowed. 

D.H. Revision allowed. 
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GUPTA J. 

Bhanwar Lal, Petnr v. The State. 

Criminal Transfer Case No. 31 of 1950, D/- 
18-7-1950. 


Criminal P. C. (.1898), S. 526 — Fair and 
impartial inquiry or trial not being possible. 


Courts should be very cautious in making 
observations in the course of a trial, because, 
while disposing of a transfer petn, the superior 
l ts have to see whether or not the particular 
observation made by the Ct will raise a reason¬ 
able apprehension in the minds of the accused 
that they would not have a fair trial in that Ct 


Where on an appln by the Prosecution for 
claring a prosecution witness as hostile the A 
passes an order allowing the appln observ, 
that the witness is a liar and wants to shi 
the accused wrongly and such remarks are \ 
-justified and uncalled for in the circumstani 
it must necessarily raise an apprehension 
the mind of accused that he would not hav < 
fair trial and therefore the case should be tra 
ferred. (Paras 5, 

Anno: Cr. P. C.. S. 526, N. 5. 


Changani and M. L. Joshi, for Petnr — 
Sumerdan, for The State. 

ORDER: This is an appln for transfer in a 
criminal case pending against the petnr in the 
Ct of the First Class Mag, Jaisalmer, for an 
offence under S. 403 of the Penal Code. 

(2) It appears that the petnr had collected a 
stun of Rs. 101/- as subscription to the Con¬ 
gress funds from one Prem Raj Jetha of 
Bhadli, Jaisalmer but did not deposit it in the 
local Congress office. Somehow the matter 
reached the police who, investigated into the 
matter & put up a challan under S. 406, Penal 
Code, before the First Class Mag, Jaisalmer. 
During the pendency of the case before the 
Mag, one Satya Deo, said to be the Secretary 
of the Jaisalmer Congress, was examined on 
behalf of the prosecution on 10-2-1950. During 
his examination he produced a receipt bearing 
the No. 204 & showing that the sum of Rs. 
101/- had been deposited. After his statement 
was over & the witness had been discharged, he 
was asked to produce the receipt-book contain¬ 
ing the receipt No. 204 but no date was fixed 
for his doing so. After the charge had been 
framed against the accused, the witness was, at 
the instance of the accused, re-summoned for 
his further cross-examination on 12-4-1950. On 
this date, the witness appeared but did not 
bring the receipt-book. After the witness had 
been re-cross-examined by the accused, the Pro¬ 
secuting Inspector instead of re-examining the 
witness made an appln seeking permission for 
cross-examining him on the ground that the 
witness had been won over by the accused & that 
he had turned hostile as was clear from the fact 
that the witness had stated to the police that the 
accused had not deposited the amount with 
the Congress, while in the Ct he had deposed 
that Bhanwar Lal had deposited the money & 
passed a receipt of the amount which was pro¬ 
duced by him, but did not produce in the Cb 
the receipt-book containing the receipt though 
he had been asked to produce the same. The 
learned Mag passed a long order on this appln 
of the Prosecuting Inspector & made an obser¬ 
vation to the following effect: 

“Again, under such circumstances, ‘it can be 
presumed that the witness Satya Deo was not 
producing papers in order to shield the accused 
Bhanwar Lal’. The appln of the Prosecuting 
Inspector for declaring the witness Satya Deo 
hostile is granted under S. 154, Evidence Act.” 

(3) The transfer is prayed for on three 
grounds. Firstly, it is said that the Mag Shri 
B. N. Goswami is prejudiced against the accused 
because a number of complaints were made 
against him on behalf of the Prajamandal of 
which the petnr was once the Secretary & later 
on the President when Shri Goswami was the 
Textile Comr in the Price Control Dept of the 
former State of Jaisalmer. Secondly, it is said 
that the Collector of the District, Shri Mangi 
Lal, was taking a personal interest in the case, 
that he had made inquiries from the Secretary, 
District Congress, even before the case was 
registered before the police, & that Shri Mangi 
Lal had appeared as a prosecution witness In 
this case. It is further alleged that complaints 
had been made on behalf of the Congress, Jai- 
salmei, against the Collector with regard to his 
food-grain policy & other matters & that, there¬ 
fore the Mag, who is a subordinate of the Col¬ 
lector, is interested in this case against the 
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accused. Lastly, it is said that the Mag who 
Is subordinate to the Collector is playing in the 
hands of the Prosecuting Inspector & passes 
orders as desired by the latter. It is parti¬ 
cularly mentioned that on 10-2-1950, after the 
statement of Shri Satya Deo, Secretary, Dis¬ 
trict Congress Committee, Jaisalmer, had been 
completed & he had been discharged, he was 
asked to produce certain documents, that when 
on 12-4-1950. Satya Deo appeared for re-cross¬ 
examination by the accused, he was asked about 
the documents & when he stated that they 
were not with him, the Mag lost his temper & 
observed: 

“Why should not chits be affixed to your Con¬ 
gress Office? The police had committed a mis¬ 
take & not taken possession of the documents 
beforehand. You want to hide the truth. You 
are a liar & want to shield the accused wrongly. 
Certainly, there is something in the documents." 
It was further alleged that after this the Mag 
& the Prosecuting Inspector held consultations 
whereupon the Prosecuting Inspector said to 
the Mag that he was declaring the witness 
hostile. Thereupon, the Mag asked the Prose¬ 
cuting Inspector to submit an appln which was 
promptly made whereupon the counsel for the 
accused requested for an opportunity to address 
arguments before the witness was declared hos¬ 
tile but the Mag paid no heed to it & declared 
the witness hostile with the remark that he 
wanted to shield the accused. It is said that 
on account of the above reasons the accused had 
a reasonable apprehension that they would 
not get a fair trial before Shri Goswami. 


(4) The learned counsel for the appct con¬ 
tended that in the absence of the direction 
that the witness was to produce the receipt book 
or other papers on a particular date, the wit¬ 
ness was not bound to produce the same on 
12-4-1950. The appln of the Prosecuting Inspec¬ 
tor to have the witness declared hostile under 
the particular circumstances was not justified 
4i the aforesaid observation of the Mag was 
uncalled for. He strenuously contended that 
the direction of the Mag requiring the witness 
to produce a receipt-book & other papers witn- 
put fixing any date for their production was 
meaningless. The witness when he was sum¬ 
moned for re-cross-examination was not re¬ 
quired by the summons issued to him to P^°" 
duce the receipt-book in question or any other 
paper. It was strenuously argued by the * 
counsel that the above mentioned observation 
of the Mag clearly showed that he was pre¬ 
judiced against the accused & that the accused 
could have no hope of getting a fair tnal 

(5) The learned Mag has submitted a long 
expln & has generally denied all the allegations. 
He has not specifically denied his holding con- 
Bultations with the Prosecuting Inspector, the 
prosecuting Inspector’s declaring that the wit¬ 
ness had turned hostile, his asking the Pro¬ 
secuting Inspector to make an appln the coun¬ 
sel for the petnr requesting him to hear argu¬ 
ments before declaring the witness hostile & 
his ignoring the request. He has not even 
denied that he allowed the Prosecuting Ins¬ 
pector to cross-examine the witness Satya Deo 
with an observation that the witness wanted 
to shield the accused. In fact, as stated above, 
the learned Mag has, in his order dated 12-4- 
1950, observed that under the circumstances, it 


could be presumed that the witness Satya Deo 
was not producing the documents with a view 
to shield the accused Bhanwar Lai. Cts should 
be very cautious in making observations in the 
course of a trial, because, while disposing of 
a transfer-petn, the superior Cts have to see 
whether or not the particular observation made 
by the Ct will raise a reasonable apprehension 
in the minds of the accused that they would 
not hav^ a fair trial in that Ct. Observations 
like the one mentioned above must necessarily 
raise such an apprehension in the mind of 
the accused. Moreover, the observation com¬ 
plained of appears to be uncalled for. On 10-2- 
1950, after the evidence of Satya Deo had been, 
closed, he was asked to produce documents but 
no date was fixed. For two months he wa& 
not called upon to produce the required docu¬ 
ments. In the summons that was issued to the 
witness on 11-4-1950 (No. 1/51 on the file of 
the Mag), he was not required to produce any 
document. Under the circumstances, the wit¬ 
ness was not expected to bring any document on 

12-4-1950. , J _ 

(6) The first two grounds mentioned in the 
appln do not deserve any notice but in view 
of the serious allegations mentioned above that 
are made on behalf of the accused & are not 
specifically denied by the Mag, this Ct has to 
see what the cumulative effect of the incident 
is likely to be in the mind of the person in 
the position of an accused & whether a reason¬ 
able apprehension has been raised in his mind , 
that he would not get a fair trial in the Ct of 
Shri Goswami. I am satisfied that the case 
should be transferred to some other Ct. I, 
accordingly, order that the case be transferred * 
to the Ct of the Extra Mag, Jaisalmer. 

K o Application allowed~ 
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AUAR SINGH AND KRISHNA S HARM A JJ . 

Jahangir Khan, Pltf-Applt v. Govt of United 
State of Rajasthan and another, Defts-Resps. 

Second App. No. 90 of St. 2005, D/- 25-11-1949. 

(a) Civil P. C. (.1908), O. 41, R. 23; O. 43, R. 1 
— Decree on merits. 

An order under O. 41, R. 23 presupposes that 
the lower Ct has disposed of the suit upon a 
preliminary point. But where it considers all 
the issues in the suit and after giving its find¬ 
ings thereon decrees the suit, the suit is decided 
on merits and not upon a preliminary point. An 
order of remand passed in appeal from such a 
decree does not, therefore, come under O. 41, 
r. 23 and since an appeal lies only when the 
remand is under O. 41, R. 23 no appeal would 
lie from such a remand. (Para 5> 

Anno: C. P. C., O. 41 R. 23 Ns. 5 & 2U 
O. 43 R. 1 N. 12. 

(b) Civil P. C. (.1908), S. 96; O. 22, R. 10 — 
Assignee from deceased party applying for sub¬ 
stitution. 

During the pendency of a suit for injunction 
against A and the State Govt for restraining 
them from dispossessing the pltf from certain 
property, A died. The pltf alleging himself to 
be the only legal representative of A applied tO' 
the Ct for striking off A's name from tfie record. 
Before his death A had assigned the suit pro¬ 
perty to a third person. The assignee applied.• 
under O. 22, R. 10 for substitution of his name. 
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The Ct however rejected the appln and decreed 
the suit. The assignee had not appealed against 
the order rejecting his appln, but appealed 
against the decree and applied to the appellate 
Ct for substitution of his name under O. 22, 
R. 10. 

Held, that both the appeal and the appln were 
maintainable. (Para 8 ) 

Anno: Civil P. C., S. 96 N. 6; O. 22 R. 10 
N. 14 & 20. 

(c) Civil P. C. {1908), S. 115 — Error of law 
or fact. 

The mere fact that order is not legally correct, 
will not call for interference in revn when the 
Ct did not exercise jurisaiction not vested in it 
by law or exercise it with material irregularity. 
Similarly a mere mistake of law also will not 
call for interference. (Paras 9, 10) 

Anno: Civil P. C., S. 115, N. 13. 

Mittha Lai Dashora, for the Applt — S. S. 
Bapna, Govt Advocate, for the Govt-Resp (No. 
1) — J. S. Chordia, for Resp (No. 2). 

JUDGMENT: The applt Jahangir Khan 
filed a suit in the Ct of City Munsif, Udaipur, 
against Karamdat Khan & the State Council 
Udaipur for an injunction restraining the defts 
from dispossessing the pltf from a house 
situated near Surajpol in the town of Udaipur. 
During the pendency of the suit Karam¬ 
dat Khan executed a sale deed in favour of 
Mohan Lai resp & he died thereafter. The 
pltf Jahangir Khan alleging that there was no 
other legal representative of the deceased ex¬ 
cepting his ownself got the name of Karamdat 
Khan struck off from the records without any 
substitute. On 6-12-1947, Mohan Lai filed an 
appln under O. 22 R. 10, C. P. C., for the sub¬ 
stitution of his name in place of that of Karam¬ 
dat Khan on the ground that the property in 
dispute had been assigned to him by Karamdat 
Khan. The learned Munsiff however on the 
same day rejected the appln on the ground that 
Mohan Lai was not the heir of Karamdat Khan 
& his name could not be substituted in place of 
that of the deceased against the will of Jahan¬ 
gir Khan & that if he wanted to assert his 
claim he could institute a separate suit. Mohan 
Lai did not file any appln against this order. 
Ultimately on 23-12-1947 the suit was decreed. 

(2) The State Council went in appeal against 
this Judgment & decree of the learned Munsiff 
to the Ct of learned Dist J., Udaipur. This 
appeal is dated 13-2-1948. Mohan Lai also filed 
an appeal on the 2-3-1948 & along with it pre¬ 
sented an appln under O. 22 R. 10, C. P. C., that 
he might be brought on the record in place of 
Karamdat Khan. Jahangir Khan was asked 
to show cause against this appln of Mohan Lai. 
After hearing the objections of Jahangir Khan 
the learned Dist J. made Mohan Lai a party to 
the appeal under O. 22 R. lo vide his order 
££ ed 4-5-1948. Against this order Jahangir 
Khan did not file any appeal. The learned 
Dist J. heard both the appeals & by a sinele 
judgment dated 29-9-1948 set aside the decree 
of the first Ct & remanded the suit for com¬ 
pletion of the deft’s evidence & for disposal 

(3) The pltf Jahangir Khan had come ’in 
appeal against this appellate order of the 
learned Dist J. & has made the Govt of the 
United State of Rajasthan & Mohan Lai resps 
therein. Hereinafter in this judgment Jahan¬ 
gir Khan will be referred to as the applt the 
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Govt of the United State of Rajasthan as the 
resp 1 & Mohan Lai the resp 2. 

(4) A preliminary objection has been taken 
on behalf of both the resps that the order of 
the learned Dist J. is not open to any appeal. 
It has been argued that the only order of 
remand which is appealable is an order under 
O. 41 R. 23, C. P. C. The order under appeal 
is not an order under O. 41 R. 23, C. P. C. & 
therefore no appeal lay against it. On behalf 
of the applt it has been argued that the order 
of the learned Dist J. does come under O. 41 
R. 23, C. P. C. 

(5) On careful consideration of the argument 
of the learned counsel for the parties we are 
of opinion that the order in question is not an 
order under O. 41 R. 23, C. P. C. An orderr 
under the said provision of the Code presup-' 
poses that the lower Ct has disposed of theji 
suit upon a preliminary point. The learned g 
Munsiff however did not dispose of the suit on! 
preliminary point. He considered all the issues S 
in the suit & after giving his findings thereon 5 
decreed the suit. The suit was therefore decided | 
on merits & not upon a preliminary point. The! 
order of the learned Judge cannot therefore 
be under O. 41 R. 23. The only order of remand 
appealable under the Code is an order of 
remand under O. 41 R. 23. The order in ques¬ 
tion is therefore not appealable. 

(6) An oral request was made on behalf of 
the applt that if the Ct holds that the order 
is not appealable, the appeal might be treated 
as a revn. The parties were therefore heard 
on merits. It was argued on behalf of the applt 
that the resp 2 was not a party to the suit. 
He had therefore no right to appeal against the 
decree of the learned Munsiff. It was further 
argued that the appln of the resp 2 for sub¬ 
stitution of his name under O. 22 R. 10, C. P. C. 
was dismissed, but no appeal against this order 
was brought under O. 43 R. 1 (1). He had 
therefore no right to bring an appeal against 
the decree after the period for an appeal under 
O. 43 R. 1 (1) had expired. The order of 
remand of the lower appellate Ct was therefore 
without jurisdiction & interference could be 
made in revn. 

(7) On behalf of the resp it has been argued 
that the resp 2 being an assignee from Karam¬ 
dat Khan could be substituted in his place 
as the decree adversely affects the interest of 
the resp 2. If the decree for an Injunction 
against the resp 1 subsists, the resp 2 would 
not be able to get possession of the property. 
It was argued that the law allowed the sub¬ 
stitution of his name in place of the Karamdat 
Khan under O. 22 R. 10, C. P. C. An appln 
was made by him to the first Ct for substitution 
of his name but it was rejected. Only about a 
fortnight after the rejection of his appln the 
decree was passed. He had therefore no suffi¬ 
cient time to file an appeal against the said 
order before the decree. He was consequently 
compelled to bring the appeal against the 
original decree & applied to the appellate Ct 
for bringing his name on the record under O. 
22 R. 10 in place of Karmdat Khan deceased. 
(His appln was granted by the appellate Ct & 
his name was brought on the record by the 
order dated 6-5-1948. Now when the decree of 
the first Ct had been set aside, the applt cannot 
complain v/hy his (resp 2's) name has been, 
brought on the record. As regards the question. 
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that he, having filed no appeal against the 
order rejecting his appln for substitution by 
the first Ct, was not entitled to appeal against 
the decree, it was argued that even though he 
did not file an appeal against the said order, 
he was entitled to appeal against the decree & 
agitate „the point of his substitution in the 
appeal.* The ruling of their Lordships of the 
P. C. reported in ‘Mohesur Singh v. Bengal 
Govt 7 MIA 283: (1 Sar 645 PC) has been 
relied upon in this connection. 


(8) Having considered the argument of the 
learned Counsel for the parties we find that 
there is no cause for interference in revn. It 
appears from a ruling of a D. B. of Allahabad 
H. C. in ‘Banarsidas v. Sheodarshandas’, AIR 
<5) 1918 All 309: (45 IC 451) that even if an 
assignee did not make any attempt to bring 
his name on the record in the first Ct he can 
file an appeal if he applies to the appellate Ct 
to be brought on the record as successor to 
his assignee. Of course in that case the name 
of the assignee was not brought on the record 
in the appellate stage as that he never applied 
to the appellate Ct in that behalf. But it 
appears from their Lordship’s judgment that he 
would have been heard in the appeal if he 
had applied to the Ct to be brought on the 
record & the Ct had allowed his appln. In the 
present case an appln was made by the resp 2 
to the appellate Ct to bring his name on the 
record under O. 22 R. 10, C. P. C. & after allow¬ 
ing opportunity to the applt to object, the name 
ol the resp 2 was brought on the record by the 
order dated 6-5-1943. The resp 2 had made an 
attempt for his name to be brought on the 
record in the first Ct also by his appln dated 
6-12-1946 but unfortunately it failed. Their 
Lordships of the Madras H. C. also, in a ruling 
reported in ‘Subba Pillai v. Ranga Swami’, AIR 
1 5) 1918 Mad 409: (40 IC 846)-, have held that 
where a mtgee who purchases the property in 
execution of a decree for enforcement oi tne 
security is resisted in taking possession & diive 
lo instituting a fresh suit to establish ms nit«e, 
lie can be permitted to appeal astne 
decree as representing the mtgoi oi h P 
tative against whom the decree was Passed. I 
that case the mtgee did no t f igme Js a parti 
•in thfl if- but was allowed to appeal aiiei 
fis name had been brought on the record in 

pursuance of his appln filed along with the 
appeal. 

i (> v Tn view of the above rulings it cannot be 
-a d that the lower Ct either exercised a juris¬ 
diction not vested in it by law or acted ille¬ 
gally or with material irregularity in the exer¬ 
cise of Us jurisdiction. Even if it be granted 
that the order of the lower Ct was bad in 
law the mere fact that an order is not legally 
correct would not entitle a party.to interfer¬ 
ence in revn. 


(10) Similarly, the question whether the ob¬ 
jection of the resp 2 should have been heard 
in the appeal against the decree, when he had 
not appealed against the order under O. 22 R. ly, 
C. P. C., within the time prescribed by law is 
•entirely a question of law. No revn lies on a 
[mere mistake of law. It lies only when as has 
{been said above the lower Ct acts illegally oi 
S with material irregularity in exercise of its 
'jurisdiction. This has been so held in a recent 
ruling of their Lorships of the P. C. reported 


in ‘Venkatagiri Ayyangar v. H. R. E. B., Madras’, 
AIR (36) 1949 PC 156: (76 IA 67). 

(11) For the above reason we do not find any 
cause for Interference with the order of the 
lower Ct in revn. 

(12) The appeal treated as revn is dismissed 
but under the circumstances of the case the 
parties shall bear their own costs thereof. 

R.G.D. Order accordingly. 
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(JODHPUR-BENCH) 

NAWALKISHORE C. J. AND BHARDWAJA J. 

Amarchand, Appct v. Mr. X Advocate, Resp. 

Case NO. 2 of 1949, D/- 4-8-1950. 

Legal Practitioners Act {1879), S. 13 (b) — 
Professional misconduct — What constitutes. 

The relations between the members of the Bar 
and the clients rest upon a very high standard 
of mutual confidence and trust and it is expect¬ 
ed that after a member of the Bar has been 
engaged on behalf of a particular client, fie will 
always keep him fully informed of the progress 
of the case and post him with absolutely true 
information about it. The conduct of a pleader, 
who makes palpably false statements to wrig- 
gle out of an inconvenient situation, cannot but 
be regarded as reprehensible and the pleader 
is guilty of improper conduct involving moral 
turpitude. {Para 

Where the pleader to whom full amount for 
the court-fee on the plaint had been paid by the 
client retained a portion as his remuneration 
and presented the plaint on insufficient courts 
fee stamp but never intimated his client about 
the progress of the suit even though several 
adjournments had been granted for making up 
deficiency in court-fee, on the contrary, suppress¬ 
ing true facts, informed the client that the suit 
was not posted for hearing: 

Held, that the pleader teas guilty of profes¬ 
sional misconduct. {Para 3) 

Anno: L. P. Act, S. 13 N. 10, 13, 29, 30. 

Sumerdan, Asst Govt Advocate and Chandmal, 
for Complainant — Utsavlal, for Resp. 

NAWALKISHORE, C J: This is an appln 
by Amarchand for action being taken against 
Mr. X, Advocate of Sojat under S. 13, Legal 
Practitioners Act. The petn is based on a 
number of grounds, most of which are common 
to the parties, & these may be stated at once 
before coming to the points on which the 
parties are at divergence. The appct Amar 
Ghana contacted the resp for the purpose of 
instituting a suit for the recovery of Rs. 931/- 
& also for the possession of a well. On 31-7-1947 
(Sawan Vad 11 St. 2003) he appears to have 
delivered to him the relevant papers in con¬ 
nection with this case & also executed a power 
of attorney in favour of the resp. In this power 
of attorney, which is Ex. P-3 on the record, the 
sum of Rs. 75/- is mentioned as having been 
settled on account of remuneration. The word 

-.r-n *' was struck out aud the word “A* written 
on the top of it showing thereby that nothing 
whatsoever had been paid out of the remunera¬ 
tion settled between the parties. The next sen¬ 
tence which specifically deals with the amount 
remaining unpaid was allowed to remain blank. 
It appears that the plaint was drafted the next 
day out it remained in the office of the resp till 
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22-11-1947 when it was presented in Ct. It may be 
stated that on a suit for the recovery of Rs. 931/- 
a totai court-fee stamp of Rs. 59/4 was required 
but the plaint was presented on a stamp of Rs. 
9/4 only. The result was that no further proceed¬ 
ings could be taken till the deficient court-fee 
stamp was made up. The Ct adjourned the 
case to 11-12-1947, then to 19-12-1947 & again 
to 9-1-1948 & continuously thereafter till 14-7- 
1948 giving opportunity after opportunity to the 
resp to make up deficiency in court-fee stamp. 
From the order-sheets, it appears that the resp 
himself took all these adjournments for that 
specific purpose. Ultimately, on 14-7-1948 wnen 
the Ct found that inspite of so many opportu¬ 
nities having been afforded to the resp, court- 
fee stamp was not being made up, it had no 
alternative but to reject the plaint & ordered 
accordingly. Before proceeding further, it may 
be stated that on 21-1-1948, the resp wrote a 
letter to the appct. Ex. P-1 on the record, 
stating as under: 

“qtfr 3rr| ^Cr ^ <fr 






-nr *ir 




I 

At the end of the letter there is a note to the 
following effect: 

“wi - ,j ) 3'Tjirr % *rri \” 

This letter shows that in spite of the fact that 
from the 22-11-1947 till 14-7-1948 which covers 
a period of nearly eight months, there had 
been a large number of adjournments & every 
time dates had been fixed in the case, the resp 
chose to write to the appct that no dates what¬ 
soever had been fixed & that he would inform 
him as soon as this was done. After the rejec¬ 
tion of the plaint on 14-7-1948, the appct came 
to Sojat & found that the resp was out. The 
same day he got a petn written oy Amarlal, 
Petn-writer to the effect that the suit had been 
dismissed on account of the deficiency in court- 
ice not having been made up & that he was 
now putting in the necessary court-fee stamp 
According to the appct, this petn was torn to 
pieces by him when on being read out it was 
found that the petn-writer had written some¬ 
thing m it which threw all the blame for not 
making up the deficiency in court-fee stamp 
upon him. On 17-8-1948, the present appln was 
filed in this Ct & the version put forward by 

7 ^/ ^n?-pL, 1S t f0U ^ of the total sum of Rs. 
??/“ t0 be paid on account of remunera- 

f r ® sp i.? s *. 50/ " was t0 be P ai d at the 

1 le instl tution of the suit & Rs 25/- 

after the pronouncement of the judgment He 

paid another sum of Rs. 45/- to the?e S p‘later 
on, making a total of Rs. 120/- & thuflea^nt 
the sum of Rs. 70/- with him for the Sose 
of affixing a court-fee stamp on the p?ai nt \ 
mcurnng other miscellaneous expenses Tt las 
?qd 7 ged o tha J plaint w as presented on 22 - 11 - 

1947 on deficient ccurt-fee stamn c 
although a number of dates had teen fixed*?!! 

C ™’ u th ®, resp , W10te t0 him on 2 M- 19 S 
that no heaung had been fixed & that thp 

appct would be informed when the daf« Si 

fixed It is urged in the petn that since ThP 

lesp did not file the court-fee stamp inspite of 

a payment having been made to him & ai?o 

gave him false information, he was guStv of 

grossly improper conduct, & action should be 

taken against him. The resp admitted most 


of the facts which have been stated already. 
He, however, pleaded that out of the sum of 
Rs. 120/- paid to him, it was agreed that he 
will retain Rs. 75/- on account of his remunera¬ 
tion & that the balance of Rs. 25/- which would 
be required for the purpose of court-fee stamp 
& miscellaneous expense would be sent to him 
later on. Since the required court-fee in the 
case was Rs. 59/4 & a stamp could not be pur¬ 
chased for a lesser denomination than that of 
Rs. 50/-, he presented the plaint on a court-fee 
stamp of Rs. 9/4 only. In this way he explained 
that he could not make use of the balance ol 
Rs. 25/- because until another sum of Rs. 25/- 
was added to it, a stamp of the value of Rs. 
50/- could not be purchased. This appln was 
sent to the learned Civil Judge, Jodhpur, for 
enquiry & report. The learned Civil Judge 
found that there were only two points for deter¬ 
mination in the case, that is: (I) Whether it 
was settled between the appct & the non-appcc 
that the amount of Rs. 50/- towards remunera¬ 
tion would be paid to the non-appct before 
the institution of the suit & Rs. 25/- after the 
case is decided. (2) Whether the non-appci 
failed to inform the appct of the progress of 
the case. 

(2) After going into the evidence, the learned 
Civil Judge found that the total amount of 
Rs. 75/- on account of remuneration had been 
agreed to be paid & was paid before the insti¬ 
tution of the suit as stated by the resp & that 
this left a certain balance due from the appct 
on account of deficiency in court-fee stamp. 
He never sent this amount to the resp & accord¬ 
ingly, the latter could not be said to be guilty 
of not filing the full court-fees. As regards 
the second point, the learned Civil Judge came 
to the conclusion that the statement in Ex. P-1, 
the letter dated 21-1-1948 that no hearing had 
been fixed in the case was wrong as there liacl 
already been three hearings & that this por¬ 
tion of the letter must have been written with¬ 
out trying to elicit true facts & betray negli¬ 
gence on the part of the resp. The learned 
Civil Judge absolved him, however, on the 
ground that although the appct was informed 
that the sum of Rs. 25/- was outstanding 
against him, he did not remit this amount 
accordingly the resp was not to blame. 

(3) After hearing the learned counsel for the 
parties & giving a careful consideration to the 
facts & circumstances of this case, we are wholly 
unable to agree with the report submitted by 
the learned Civil Judge. The crux of the ques¬ 
tion in the case is whether the resp had been 
paid full amount on account of court-fee stamp 
leviable on the plaint. It is conceded that the 
total amount paid was Rs. 120. According to 
the resp, he retained out of this the sum ol Rs. 
75/- on account of his remuneration & that 
the balance of Rs. 45/- was still deficient b\ 
the sum of Rs. 25/- as to total amount requited 
for payment of court-fees & other expenses was 
Rs. 70/-. Taking the resp at his word & hold- 
ing for a moment that the position was as 
stated by him, the question is whether in the 
circumstances, he could still be said to be guilty 
of a conduct which was against the professional 
morality. The papers remained in his hands 
from 3i-7-l947 till 22-11-1947 on which date the 
plaint was actually presented in Ct. This covers 
a period of nearly four months. There was 
absolutely nothing on the record to show that 
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the resp made any effort to contact the client 
4i demand from him the balance of Rs. 25/- 
which was still owing on account of deficiency 
in court-fees. The learned counsel for the resp 
urged that when the client was fully aware 
that he still had to remit a certain sum of 
money on account of deficiency in court-fee, it 
was not at all necessary for the counsel to write 
to him & ask him to send the money in order 
that the plaint may be presented in Ct. The 
position as stated by the learned counsel is not 
correct & is against the resp’s own conduct. 
The important question is whether after the 
suit had been instituted on a court-fee stamp 
of Rs. 9/4 only, it was the duty of the counsel 
or not when it continued to be adjourned over 
& over again for a matter of nearly eight 
months for deficiency in court-fee stamp being 
made up, to inform his client of the true state 
of things & also of the fact that in case the 
balance of the amount was not remitted with¬ 
out further delay, he would not be responsible 
if the plaint was rejected by the Ct. The record 
does not show that the resp wrote to his client 
to the above effect at any time while the suit 
was pending. His case undoubtedly is that he 
had been writing letters to the appct informing 
him of these facts & he even produced his 
Munshi Harakhraj to support him on this 
matter but we are unable to believe this version. 


It appears that the resp wrote only one letter 
to the appct & that is Ex. P-1 dated 21-1-1948 
& in this letter he not only suppressed facts 
but also conveyed false information. He wrote 
to him saying that date had not been fixed in 
the case & that as soon as a date was fixed, he 
would be duly informed about it. This was 
on the face of it false. At least three dates 
had been fixed & every time the resp took an 
adjournment to enable him to make up the 
deficiency in court-fee stamp. Where was the 
necessity of writing any letter at all to the 
appct if the resp’s position, as taken up by his 
learned counsel in this Ct, was that since the 
appct knew that he had not paid the full 
amount on account of court-fee stamp, it was 
his duty to remit this amount & the resp neea 
not do anything at all? Any way when the 
resp actually came to write * letter to^im one 
would expect that he would inform him Rankly 
p uinntixr the case was not able to pro 

ceed any furthe? because the deflciency in 
rourt fee stamp had not been made up & that 
he should send the balance to enable him to 
make it up as quickly as possible. This 
was completely suppressed from the latter. 
There is absolutely no reference to the adjourn¬ 
ments granted in the case on account of defi¬ 
ciency in court-fee stamp & there is a false 
statement to the effect that no dates whatsoever 
had been fixed. At the end of this letter there 
is a note to the effect that he should send the 
balance of Rs. 25/-. Taking the resp at his 
word, as has been done throughout this case, 
if this amount was due on account of deficiency 
in court-fee stamp, why did he not mention it 
broadly & in a straightforward manner in 
this letter? These various facts lead us to 
believe that after all, the version put forward 
by the resp is not correct. As a matter of fact, 
he had not been paid his full remuneration & 
the full amount of Rs. 70/- had been delivered 
to him on account of court-fee stamp, & the 
balance of Rs. 25/- was due on account of 


remuneration. It was for this reason that the 
resp did not & could not write to the client 
the facts relating to the development of the 
case. If he had received the full amount on 
account of court-fees, how could he inform him 
that the case was being adjourned because there 
was a deficiency in court-fee stamp. We are 
firmly of the view that this was on account of 
the fact that this sum was the balance due out 
of the remuneration & not out of the amount 
required for the stamp on the plaint. The 
learned Civil Judge has not made a proper 
approach to the points involved in the case. 
TTie question was not whether the resp was 
guilty of not filing the full court-fee stamp. The 
point was whether full amount for this purpose 
had been paid to him & if so, was he guilty 
of professional misconduct for withholding a 
part of it. On the second question in the case, 
the learned Civil Judge found that the resp was 
negligent but absolved him on the ground that 
the sum of Rs. 25/- was outstanding from the 
appct & since he had not remitted it, the resp 
was not to blame. Here again, he completely 
missed the point. Leaving everything else 
aside, there was the broad fact staring in the 
face that the resp had suppressed the truth & 
indulged in a deliberate falsification. The ques¬ 
tion is whether for a conduct of this kind, any 
action could be taken against the resp or not 
The learned Civil Judge, however, left this 
question alone. The relations between the 
members of the Bar & the clients rest upon a 
very high standard of mutual confidence & trust 
& it is expected that alter a member of the 
Bar has been engaged on behalf of a particular 
client, he will always keep him fully informed 
of the progress of the case & post him with 
absolutely true information about it. As was 
held in ‘Shyam Sunder v. S a pleader', AIR (31) 
1944 Oudh 236: (46 CrLJ 108), members of 
the legal profession are expected to maintain 
not only a high standard of professional mora¬ 
lity & ethics but they are also expected as men 
of education & culture & as members of an 
honourable profession to act in an honest, 
straightforward & upright manner. Any devia¬ 
tion from these elementary principles when 
brought to the notice of Cts must be severely 
dealt with. The conduct of a pleader, who 
makes palpably false statements to wriggle out 
of an inconvenient situation, cannot out be re¬ 
garded as reprehensible & is guilty of improper 
coduct involving moral turpitude. In ‘In re an 
Advocate’, AIR (22) 1935 Cal 484: (36 CrLJ 
1130 SB), it was held that if a professional man 
does not tell the truth in connection with a 
matter which he has undertaken to carry 
through on behalf of a client, that is conduct 
which might easily be said to involve moral 
delinquency. It is not in the best interest of 
the legal profession as a whole or any member 
of it that there should be any lax or loose 
standard of professional conduct. Henderson 
J. held in this case that negligence accompanied 
by suppression of truth or by deliberate mis¬ 
representation would be misconduct. Similar 
view prevailed in ‘Emperor v. K. C. B. a pleader’, 
AIR (22) 1935 Cal 547: (36 CrLJ 1271). 

There are a number of other authorities on this 
point but it is not necessary to multiply them. 

A certain amount of evidence has been pro¬ 
duced during the course of enquiry on either 
side & we have chosen not to refer to it as it 
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appears to us, the question involved in this case 
is clinched on the facts mentioned above as 
they emerge from Ex. P-1 & other circumstances 
surrounding tne case. If reference to any evi¬ 
dence is necessary, we might advert to the 
statement of Kanhaiyalal produced by the resp 
liimself from which it is clear that when the 
appct handed over the sum of Rs. 75/- to him 
for payment to the resp, he also informed him 
that a certain sum of money still remained due 
on account of his remuneration. Thus, it is 
clear that the sum of Rs. 120/- paid to him 
included the sum of Rs. 70/- on account of full 
court-fee stamp. Granting for a moment that 
it did not, he had spent only Rs. 9/4 on this 
stamp & still had a balance of Rs. 25/- in his 
hands. What was it which prevented him from 
affixing a stamp of Rs. 34/- on the plaint? If 
he had done that as urged by the learned coun¬ 
sel for the appct, it may have been possible 
for him at a later stage to save the plaint from 
being rejected in its entirety as he could then, 
with the consent of the client, amend the plaint 
& restrict his prayer for a decree to the amount 
covered by the court-fee stamp of Rs. 34/- only. 
The contention of the learned counsel for the 
resp is that according to a certain unwritten 
rule or practice where a court-fee stamp of 
Rs. 50/- is required, it is not open to the 
litigant or his counsel to purchase a stamp of 
a lesser denomination. The learned counsel has 
not been able to support this contention by refer¬ 
ence to anything on the record & we are wholly 
unaware of such a rule or practice. In the 
circumstances, there is no escape from the con¬ 
clusion that the resp is guilty of professional 
misconduct & we hold accordingly. The resp 
is hereby suspended from practice for a period 
of two months & further directed to deposit his 
licence with the Registrar forthwith. 

. (4) BHARADWAJ J: I agree. 

D.H. Order accordingly. 
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SPECIAL BENCH 

NAWAL KISHORE C. J., RANAWAT 
AND SHARMA JJ. 

Preml Khem Raj Sharma. Appct v. Chief 
Secretary, Opposite Party. 

Misc. Appln No. 2 of 2005, D/- 31-8-1950. 

(a) Criminal P. C. (1898), Ss. 99 A, 99 D — 
Grounds for setting aside order. 

When the Ct is satisfied on a perusal of the 
booklet that it contains matter which promotes 
enmity or hatred between two communities the 
order of proscription cannot be set aside on the 
technical ground that the very words which are 
used in the section are not used in the order. 

Anno: Cr. P. C., S. 99 A, N. 5, S. 99 D?I?*/ 5> 

sZalB^cZ 1 P • ^ <1M#) ' * * » ~ / 


When an appln is made under S. 99 B to the 
H. C. the only grounds on which the Ct can set 
aside the order of proscription are those given 
to S. 99 0 (Para 9 ) 

Anno: Cr. P. C., S. 99 D, N. 1. 


(c) Criminal P. C. (1898), S. 99 D — External 
evidence — Necessity. 
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It is not necessary to look for any external 
evidence when the words used in the booklet are 
such as have a clear tendency to promote class 
hatred. (Para 12) 

Anno: Cr. P. C., S. 99 D, N. 1, 2. 

(d) Criminal P. C. (1898), S. 99 D — Intention 
— Proof of. 

When the words used do promote hatred etc., 
it is not necessary for the prosecution further to 
establish that the writer had the intention to 
promote such hatred. (Para 12) 

Anno: Cr. P. C., S. 99 D, N. 1, 2. 

(e) Criminal P. C. (1898), S. 99 D — Actual 
hatred or enmity — Necessity of. 

The only thing that the H. C. has to see is 
whether the words used encourage hatred and 
enmity between two communities or excite one 
community against another, it is not necessary 
to find that they actually brought enmity and 
hatred between the different communities. 

(Para 13) 

Anno: Cr. P. C., S. 99 D, N. 1, 2. 

(/) Criminal P. C. (1898), S. 99 D — Onus of 
proof — Evidence Act (1872), Ss. 101 to 103. 

The words being clearly such as to have a 
tendency to promote hatred and enmity between 
two classes, it is for the author to show what 
were the special circumstances obtaining at the 
time when the booklet was published or when it 
was forfeited which ivould take the sting out of 
the objectionable matter contained therein. 


Anno: Cr. P. C., S. 99 D, N. 
Act, Ss. 101 to 103, N. 3. 


(Para 14) 
2; Evidence 


vunouutuu/t UJ I UUIU, Si Tl % IV KetTQ - 

spective effect — Order under S. 99 A, Criminal 
P. C. — Criminal P. C. (1898), S. 99 A. 

When the order of proscription under S. 99 A, 
Criminal P. C. teas made long before the Consti¬ 
tution came into force it cannot be interfered 
with by virtue of Art. 19 of the Constitution. 

Anno : Cr. P. C., S. 99 A, N. 2. <Para 16) 

r%l+ L Ari Agar i val J t0 L A VV ct — -R. K. Rastogi, 
Govt Advocate, for Opposite Party. 

SHARMA J: This is an appln by Preml 
Khem Ra], Advocate the editor of ‘Congress 
Ka Khuni Itihas’, under s. 99 B of the Cr. p c 

Sllows 1 * rCUmStanCeS glving rise 10 ifc ar e’as 


"7 . -tt-hemraj (who will hereinafter be 

*£ *5 J he author in this Judgment) 
thh!c< ? booklet named ‘Congress Ka Khuni 

£ \ h< ? y £t r 1946 & ifc was Published by 
lQ 4 r d ^bandar, Jaipur, in December, 

RQRA/Zm t *5 ei J 9 0V n ° f Jaipur by its order No. 

8984/MB, dated 9-7-1948, published in the 
Jai ? U i! Gazette dated 1-8-1948, proscribed (he 
said booklet as well as another booklet, ‘Panjab 
Men Pakistani Gundashahi’ edited by Gulab 
Chand ICala, which was also published by Hindu 
Pustak Bhandar, Jaipur. The order Jins a 
follows: 

“ ‘Congress Ka Khuni Itihas’ 

‘Punjab Men Pakistani Gundashahi’ 

Whereas the Govt of Jaipur are‘rattefled thS 
the circulation within the state of the 
marginally noted booklet is likely to be preludi- 
cial to communal harmony & consequently 

nance of public peace & order in 
the State, & whereas the Govt of Jaipur for the 
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aforesaid consideration deem it necessary to 
prohibit the purchase, transfer, sale, or other¬ 
wise possession of the said booklet in the State, 
it is hereby ordered that under S. 99 A, Cr. 
p. C. 1-943, the purchase, transfer, sale or other¬ 
wise possession of the said booklet is banned 
with immediate effect in the Jaipur State terri¬ 
tory, excluding Sambhar Shamlat area." 

(3) The present application relates only to 
‘Congress Ka Khuni Itihas\ & the author has 
prayed for the cancellation of the order of 
proscription relating to this booklet on the 
ground that there was no such matter in it as 
was likely to be prejudicial to the communal 
harmony & consequently to the maintenance of 
public peace & order in the State ys appre¬ 
hended by the Govt of Jaipur. It was alleged 
the proscription was made in pursuance of the 
general all India wise policy of the Congress 
Govt of suppressing all other political thoughts 
& thinking of the country except that of Con¬ 
gress & that too by the Congress men. 

(4; A notice was issued to the Chief Secre¬ 
tary to the Govt of Jaipur & the said Govt hav¬ 
ing been replaced by the Govt of Rajasthan, 
the appln has been contested by the present 

Govt of Rajasthan. . . .. . 

(5) It has been argued on behalf of tne 

author in the first instance that the order of 
proscription is bad inasmuch as none of tne 
conditions for proscription given under S. 99 A 
are mentioned therein, & the grounds of tne 
Govt’s opinion as required by S. 99 A (l) nave 
also not been given. It lias also 

that the book merely records historical facts 

& it neither promotes nor was to pro¬ 

mote feelings of enmity or hatred betwee 
different classes of His Majesty s subjects. 

(6) On behalf of the State the ? ea ”?f ci th0 . 
Advocate has argued that this Ct is not th 

rised under the present proceedings to tak 

into account the fact that .til® 

under S. 99 A are not have 

the order of proscription or thaltjjg® ^ there i n . 

not stated the grounds of th W hich 

He has argued thatthe only |round^ ciipt . ont 
this Ct can set aside ^ ^ follows . 

are given under S. 99 u Qnecial Bench 

-On receipt of ^fsfiecPthat the P issue of the 
shall, if it is not or ot her document, in 
newspaper or Jhe ’ has been ma de, con- 

respect of which the appin i ^ Qf 

tained seditious^o^ ot ^ gub (1) of S. 99 A, 
se a t aside the order the Ct shall be 

matter which promotes or is ^tended 

mote feelings of enim^ or hatred between 

the. religious fee mgsof any.of 

that^lass 6 that Is to say, any matter the publ£ 
cauonjf'which punish*£ 

or S. 253 A • ruling reported in *Baij- 
been placed upon o. rum & v 195; (2 6 

nath v Emperor Al»£« \ his view . It has 

Cr h J 6 nreuli that although the order 

& not couched in the exact language of S. 99 A, 


yet by the words, which are Incorporated 
therein, it is clear that it promotes & is intended 
to promote feelings df enmity & hatred between, 
the Hindus & Mohammadans. 

(8) Again on the merits we have been referred 
to 12 extracts from the book which find place 
on pp. 11, 15, 17, 20, 35, 42, 45, 58, 60, 63, 64 
& 65 thereof. It has been argued that these- 
extracts clearly promote and were intended to* 
promote feelings of enmity or hatred between 
Hindus & Mohammadans. 

(9) Taking up the argument of the learned 
counsel for the author that the order is defec¬ 
tive inasmuch as it does not contain such 
reasons for proscription which are given under 
S. 99 A, & does not state the grounds of the 
Govt’s opinion, as laid down by S. 99 A, it can 
be said that the language employed is certainly 
not that which is required by the Section. It 
is also clear that no grounds of the Govt’s opH 
nion have been given in the order. However,! 
on a careful reading of Ss. 99 A to 99 G, it isl. 
clear that the only grounds on which this Ct* 
can set aside "the order of proscription, are those} 
given in S. 99 D. It was held by Mears C. J., 
& Piggot & Mukerji JJ., in the case ‘Baijnath 
Kadia v. Emperor’, AIR (12) 1925 All 195 : (26 
Cr L J 679 FB), cited by the learned Govt 

Advocate that ,, . OT . 

“When an appln is made to the H. C. under 

5 99 B in respect of a document, the H. C. is- 
precluded by S. 99 D from considering any other 
point than the question whether, in fact, the- 
matters contained in the document were sedi~ 
tiousor not & came within the mischief aimed 

It wa^ held in that case that the absence of 
the grounds of the Govt’s opinion, as required 
bv S 99 A, does not entitle the H. C. to set 
aside the order of proscription. When S. 99 A 

6 other connected sections were enacted in 1922, 
the only ground, on which a document could 
be proscribed, was that it contained seditious 
matter & so the order of proscription in the 
case referred to was on the ground that the 
document in question contained seditious matter 
& the appln for setting aside the order of pros¬ 
cription was made upon the 

was no seditious matter m the book & therefore 
their Lordships held that the only thing that 
they had to consider was whether the book con¬ 
tained such matter. Now the scope of S. 99 A 
has been enlarged by the amendments <?f 192® 

& 1927 so as to include matters punishable 
under Ss. 153 A & 295 A, I. P. C. also. In the 
present case, the author has made the appln 
on the ground that the booklet does not con¬ 
tain any seditious or other matter of such a 
nature as is referred to in sub-s (1) of S. 99 A 
of Jaipur Cr. P. C. & this Bench is, therefore, 
entitled to set aside the order of proscription 
only if it is not satisfied that the booklet con-" 
tains any such matter. 

(10) The learned counsel for the author cited 
‘Mohammad Ali v. Emperor’, AIR (1) 1914 Cal 
242: (14 CrL J 497 SB) in support of his argu¬ 
ment that if the grounds of the Govt’s opinion, 
as required by S. 99 A, are not given in the order 
of proscription, the order should be set aside. 
The ruling does not relate to S. 99 D, Cr. P. C., 
as Ss. 99 A, 99 B, 99 C, 99 D & other Sections up 
to 99 G were not enacted when that decision 
was given, but were incorporated in the Cr. P. C. 
in the year 1922 by the Press Law Repeal & 
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Amendment Act XIV (14) of 1922. The ruling 
relates to the provisions of the Press Act I (1) 
-of 1910, wherein no provision similar to that 
of S. 99 D appears to have been made. But 
even in that case, the appln for cancelling the 
order of proscription was not allowed on the 
technical ground of the absence of the grounds 
of the Govt’s opinion, but was dismissed on 
merits. The ruling, therefore, does not help 
the author. 


(11) Coming to the merits of the case, 1 have 
read not only the extracts quoted by the learned 
Govt Advocate, but the entire book, because 
isolated pieces, unless they are read in their 
contexts, cannot give a clear impression as to 
what feelings they were likely to create. The 
Book is divided into four parts or chapters. The 
first is intituled ‘Congress Ka Khuni Itihas’ 
(Bloody history of Congress), the second ‘Hindu 
Janta Sarvanash’ (Utter Destruction of Hindu 
Community) the third ‘Hyderabad & Congress’, 
& the fourth ‘Shri Bhulabhai Ke Hatyare’. 
The first part gives the history of the Congress 
upto the non-co-operation movement started by 
Mahatma Gandhi in the year 1920. In the 
second part the author criticises the language 
policy of the Hindustani Talimi Sangh of 
Wardha. In the third part he criticises the 
Nizam Govt of Hyderabad & describes the atro¬ 


cities against the Hindus which were being per¬ 
petrated under that regime. Towards the end 
he criticises the Congress for not raising its 
little finger against the said regime & for not 
supporting the agitation going on against it, lest 
this action might be considered to be communal. 
In the fourth part he describes an interview of 
Dr. Khare with Shri Bhullabhai Desai some 
time before the latter's death & holds the Con¬ 
gress & Mahatma Gandhi responsible for his 
death by giving him acute mental agony. So 
far as the headings of these parts are concerned, 
it might be said that they by themselves do 
not promote any enmity or hatred in the minds 
of the Hindus against the Muslims, but in the 
first three parts the author has employed lan¬ 
guage in more than one place & has narrated 
such incidents that they cannot fail to incense 
the Hindus against the Muslims. It would not 
be proper for me to give a literal translation 
of the passages which create such feelings, & 
on which reliance has been placed by the 
learned Govt Advocate to support the order of 
proscription. Suffice it to say that in criticising 
the Congress & Mahatma Gandhi in the lan¬ 
guage which is certainly very abusive & villi- 
tying, the author has not hesitated to spit 
venom against the Muslims of India. In the 
first part the policy of Hindu Muslim Unitv 
has been described to be a venomous tree 
planted by Mahatma Gandhi. It has been 
stated that as a result of that policy, although 
Hindus began to give shelter to the Muslims in 
t V e , ir h ouses the latter began to kidnap Hindu 
gnls. The attitude of the Hindus towards Mus- 
lims has been contrasted with the attitude of 
the latter towards the former. Whereas 
according to the author, the Hindus began to 
look upon the Muslims as their brothers the 
latter began to make themselves their sons- 
in-law. A simple incident of the marriage of 
Mr. Asaf Ali with Sm. Aruna Gangoli has been 
described in the manner as to arouse the indig¬ 
nation of Hindu masses against the Muslims. 
The author proceeds to describe the Moplali 


rebellion of 1920 & in dealing with that event* 
long past & buried, he gives very harrowing 
details. Forcible conversion of thousands of 
Hindus & misbehaviour of Muslims towards 
thousands of Hindu women have been alluded 
to. Mahatma Gandhi has been criticised for 
laying emphasis on Hindu Muslim unity in the 
face of such events. Again dealing with 
Hyderabad, the author has described many 
events in a way which cannot fail to create 
great hatred in the minds of the Hindus 
against the Muslims. Even the allegations 
about those matters in which the Hindu mind 
is greatly sensitive & which are likely to make 
the blood o’f an average Hindu boil have not 
been spared & have been brought out into relief 
on p. 45. The author has repeated the alle¬ 
gations against the Muslims of various places 
of misbehaving with Hindu women in more 
than one place, & has attempted to show that 
the Muslims as a whole were very undesirable 
persons. He has not spared even the men like 
Maulana Abul Kalam Azad & Hakim Ajmal 
Khan from attacks. The booklet is very much like 
a drain Inspector’s report, in which the worst 
sins, real or supposed, of certain Indian Mus¬ 
lims have been given great prominence & not 
a single good word has been said in favour of 
any member of that community. It is a cheap 
edition couched in a language which might 
easily be understood by Hindu masses, for 
whom it was presumably meant. The language 
which has been used & the events which have 
been narrated cannot fail to inflame such 
Hindu masses against Muslims. 


(12) The learned counsel for the author was 
fair enough to concede that certain portions of 
the booklet contained objectionable & abusive 
matter, but argued that the Govt has not been 
able to show what untoward events followed 
the publication of the booklet, nor has it oeen 
able to show what was the condition obtain¬ 
ing in Jaipur at the time when the booklet 
was published or when it was proscribed. True, 
no evidence has been produced by either side 
to show what were the relations between the 
Hindus & the Muslims in Jaipur at either of 
these two times but it is not necessary to 
look for any external evidence when the words 
used are such as have a clear tendency to 
promote class hatred. It was further argued 
that it was not the intention of the author 
to create any feelings of enmity or hatred bet¬ 
ween the two communities. It was held in ‘M L C 
Gupta v. Emperor’, AIR (23) 1936 All 314:* 
(37 Cr L J 599 SB) that the legislature con¬ 
templates that the words spoken or written 
which do promote hatred etc., would create 
sufficient mischief so as to fall within the scope 
of S. 153 A, Penal Code & that it is not neces¬ 
sary for the prosecution further to establish 
that the writer had the intention to promote 
such hatred. Even if a question of intention 
were to arise, such intention must oe gathered 
from the words spoken or written, & they 
themselves would be conclusive & it would not 
be necessary for the prosecution further to 
prove that such an intention was behind the 
use of such words. Similarly in ‘Chamupati v. 
Emperor, AIR (19) 1932 Lah 99: (34 Cr L J 
473 SB), it was held that where the words 
naturally, clearly & indubitably have an inten¬ 
tion to promote enmity between classes, it must 
be presumed that the writer intended the 
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natural result of the words employed. It is 
immaterial whether the statements were sup¬ 
ported by authority. In ‘Emperor v. Kali- 
charan’, AIR (12) 1925 All 195: (26 CrLJ 
679 PB) it was held that a violently abusive 
& obscene diatribe against the founder or 
prophet of a religion or against the system of 
a religion may amount to attempt to stir up 
enmity or hatred against persons who profess 
that religion. It did not matter that the state¬ 
ments in the book were supported by authority; 
in such a case the truth of the language could 
neither be pleaded nor proved. 


(13) The learned counsel for the author has 
further argued that the order of proscription 
can be maintained only if it was proved that 
its publication resulted in communal enmity 
or hatred between the two communities. The 
word, ‘promote’, however, means to further, to 
encourage, to advance, to excite & also to urge 
on, or incite another, as to strife. The only 
thing, therefore, that we have to see is whe¬ 
ther the words used encourage hatred & enmity 
between two communities or excite one com¬ 
munity against another. It is (not?) necessary 
to find that they actually brought about enmity 
& hatred between the two communities. It 
has been found above that several parts of the 
booklet are such as to encourage feelings of 
hatred & enmity between Hindus & Muslims, & 
incite the former against the latter. 

(14) From the wordings of Ss. 99 B & 99 D, 
it is clear that the burden of proof that the 
words used by him did not promote enmity or 
hatred between two classes was upon the author 
Support is lent to this view by ruling of 
Allahabad H. C. reported in ‘M. L. C. Gupta v. 
Emperor’, AIR (23) 1936 All 314: (37 CrLJ 
599 SB). The words being clearly such as to 
have a tendency to promote hatred & enmity 
between two classes, it was for the author t( 
show what were the special wreiimstanccJs ob¬ 
taining at the time when the booklet was 
published or when it was forfeited which would 

£« saw ssjtsmes 

Sgs n of 

dU fl5) It e wa^finaHy argued that even the Govt 
did not consider that the booklet contained 
anv matter which created enmity or hatred 
between the two communities, & consequently 
used the words “prejudicial to communal har¬ 
mony” in the order. It was contended that 
every matter which was prejudicial to commu¬ 
nal harmony could not necessarily promote 
hatred & enmity between two communities. 
The relations between two individuals or com¬ 
munities may not be harmonious, yet there 
may not be enmity or hatred between them. 
It is true the words “promote or in tended to 
promote enmity or hatred do not find place 
in the order but the words “prejudicial to 
communal harmony & consequently to the 
maintenance of public peace or order signify 
that the Govt was conscious that the booklet 
contained matter which promoted fselmgs of 
enmity & hatred between the two communities. 
At anv rate the words used in the order are 
.not inconsistent with the words used :n S. 99 A 
|& when the Ct is satisfied on a perusal of the 


booklet that it contains matter which pro¬ 
motes enmity or hatred between the two com¬ 
munities the order of proscription cannot be 
set asiae on the technical ground that the very 
words which are used in the section are not 
used in the order. ' 

(16) On the day when the judgment was to 
be delivered the learned counsel for the author 
put in an appln that S. 99 A was repugnant 
to S. 19, Const Ind which came into force on 
26-1-1950, & therefore the order of proscription 
should be set aside. He was allowed to argue 
on this point as well & the learned Govt 
Advocate was heard in reply. It was conceded 
by the learned counsel for the author that 
the order of proscription was made long before 
(the Constitution came into force & S. 19 of 
the Constitution has no retrospective effect. The 
order was, therefore, perfectly valid when it 
was made, if the booklet promoted feelings of 
enmity between the Hindus & the Muslims. 
Under these circumstances, the order cannot be 
interfered with by virtue of Art. 19, Const Ind. 

(17) The appln has no force & it is dismissed. 

(18) RANAWAT J: I agree. 

(19) NAWAL KISHORE, C. J: I also agree. 

DM. Application dismissed. 


A. I. R. (38) 1951 RAJASTHAN 116 (C. N. 47> 

(JODHPUR BENCH) 

GUPTA J. 


Ramlal, Petnr v. The State. 

Criminal Ref. No. 119 of 1950, D/- 29-6-1950. 
Criminal P. C. (1898), Ss. 112, 117 — Order 
for keeping peace pending inquiry. 

Where the Mag without making any order 
under S. 112 passes an order, presumably under 
S. 117 (J), calling upon the accused to execute 
bond for keeping peace until the conclusion of 
the inquiry under S. 117 (1), the order is- 
wholly wrong and absolutely unwarranted. The 
Mag cannot pass such an order without pre¬ 
viously passing an order under S.112. (Para 2> 
Anno: Cr. P. C., S. 117 N. 6. 


Petnr in Person — Sumerdan Asst Govt 
Advocate, for The State. 

ORDER: On 4-3-1950, the city police of 

Bikaner filed a complaint 
First Class, Bikaner, that Ram f^ al liad 
outed certain pamphlets directed against the 
Hon’ble Shri Raghuwar Dayal Goyal, Food 
Minister & that the said pamphlets were 
spreading dissatisfaction in the public. It was 
further alleged in the complaint that on 3-3- 
1950, at about 1 O’clock, a report was made by 
Dne Vasudeo Prasad Vijayvargiya & Mohan Lal r 
Head Constable, C. I. D., that Ram Lai & one 
Ganga Das had made an effigy of the Hon’ble 
Shri Raghuwar Dayal Goyal & were taking it 
round the city bazars with the help of four 
others & were shouting slogans which were 
likely to cause a breach of the peace & that 
they had, therefore, been arrested. The petnr 
Ram Lai, Seria, Narain, Goglia & Pemla were 
produced before the Ct & it was prayed that 
proceedings under S. 107, Cr. P. C. oe taken 
against them. An appln for bail was made on- 
behalf of Ram Lai & his associates. The learned 
Mag, without making any order as required by 
S. 112. Criminal P. C., ordered that pending: 
inquiry under sub-s 1 of S. 117, Cr. P. C. they 
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be released on their execution of bonds in the 
amount of Rs. 5000/- each that they will main¬ 
tain peace. It was on 7-3-1950, three days after 
the above order was made, that an order as 
required by S. 112, Criminal P. C. was passed 
by the Mag & the accused were called upon to 
show cause why each of them should not be 
required to execute personal bonds of the 
amount of Rs. 1000/- & to produce a surety each 
for the like amount for maintaining peace for 
one year. Thereupon, Ram Lal filed a revn- 
petn before the Ses J., Bikaner, challenging the 
said order of 4-3-1950, passed by the city Mag, 
Binkaner. The order was attacked on legal 
grounds & it was urged that the order requir¬ 
ing personal bonds in the amount of Rs. 5000/- 
before an order under S. 112, Cr. P. C. had 
been passed was illegal. It was also urged that 
the said order was passed without any preli¬ 
minary inquiry & was without Jurisdiction. It 
was further urged that it was illegal on the 
part of the Mag to have required interim bond 
for an amount much larger than the amount 
he later on fixed in the order under S 112, 
Cr. P. C. The learned Ses J. accepted the con¬ 
tentions on behalf of the petnr & recommended 
that the order of the Mag be set aside. The 
learned Asst Govt Advocate supports the refer¬ 
ence & urges that he is unable to support the 
order passed by the Mag. 

(2) When the complaint for proceedings 
under S. 107, Cr. P. C. was filed, the accused 
were also put up before the Mag. If the Mag 
was satisfied that it was necessary to proceed 
against the accused under S. 107, Cr. P. C., & 
to require them to show cause why they should 
not be bound over to keep the peace, he should 
have made an order in writing setting forth 
the substance of the complaint, the amount of 
the bond to be executed by them, the term for 
which it was to be in force & the number, 
character & class of sureties (if any) required. 
Vide S. 112, Cr. P. C. The Mag without pass¬ 
ing the order as stated above passed an order, 
presumably under S. 117 (3), Cr. P. C., calling 
upon the accused to execute bonds for keeping 
peace until the conclusion of the inquiry. This 
was wholly wrong & absolutely unwarranted. 
He could not have passed such an order with¬ 
out previously passing an order under S. 112, 
■Cr. P. C. The said order of the Mag is set 
aside & the reference is accepted. 

D'H. Reference accepted. 

A. I. R. (38) 1951 RAJASTHAN 117 (C. N. 48) 

(JODHPUR BENCH) 

NAWAL KISHORE AND BAPNA JJ. 

Mohan Lal, Applt v. Rasula and others, Resps 

Appeal No. 5 of 1949, D/- 17-1-1951. 

(a) Marwar Pre-emption Act, S. 7 — Vendee 
if can improve his position after sale so as to 
defeat pre-emptor's right — (Pre-emption). 

Under S. 7, Marwar Pre-emption Act, a pltf 
can enforce his right of pre-emption only if it is 
in existence at the date of the suit. The crucial 
date for determining the right is not the date 
of sale but the date of suit. Hence, it is open to 
the vendee to improve upon his position after 
the date of sale and prior to the institution of 
the suit so as to acquire a superior right of pre¬ 
emption as against the pre-emptor. (Para 4 ) 


(b) Limitation Act (1908), Arts. 120 and 10 — 
Mtge by conditional sale — Suit for pre-emption 
— Starting point. 

In the case of a mtge by conditional sale, 
the mere fact that the period for redemption 
has expired does not convert it into absolute 
sale unless the mtgee resorts to some overt acts 
in the nature of suit etc. and unless this is done 
the period of limitation for a suit for pre-emp¬ 
tion will not begin to run. Where the overt act 
consists in granting a patta to the mtgor by 
the mtgee the starting point of limitation will 
be the date of the patta and the suit will be 
governed by Art. 120 and not by Art. 10. (Para 8) 

Anno. Lim. Act, Art. 10 N. 8, 9; Art. 120 N. 5. 

Murli Manohar, for Applt — Chand Mai, for 
Resps Nos. 1 and 2. 

NAWAL KISHORE J: This is a first appeal 
by the pltf Mohanlal of Ladnun & arises out 
of a suit for pre-emption which was dismissed 
by the learned Dist J., Nagaur. 

(2) On 16-3-1943 Ganpatia & others mtged by 
conditional sale the house in dispute situated 
at Ladnun in favour of Rasula & his son Hasan 
for Rs. 1000/- at Rs. 1/9/- per cent per men¬ 
sem on account of interest. It was stipulated 
in the mtge deed that in case the mtgors 
failed to redeem the mtge by repaying the mtge 
money within two years, the house will be 
deemed as having been sold to the mtgees. 
This period of two years expired on 16-3-1945 
but nothing seems to have transpired on that 
day or thereafter till 6-6-1947 when the mtgees 
obtained a patta for the house in dispute. On 
12-8-1947 Mohan Lal sued for possession of this 
house by pre-emption on the ground that it 
touched his house towards the north. The 
deft Rasula for himself & as the guardian of 
his son Hasan resisted the suit & pleaded that 
he had a superior right of pre-emption as while 
the pltf's house touched the house in dispute on 
the back, his house touched it both on the 
west & the south. He also pleaded that the 
suit was barred by limitation. The two impor¬ 
tant issues arising out of these pleadings were 
issues 1 & 2. The learned Dist J. found that 
though the suit was within limitation, the defts 
had a superior right of pre-emption. He there¬ 
fore dismissed the suit. 

(3) The defts’ plea as regards their having a 
superior right of pre-emption was • based on 
the allegation that they had purchased a house 
from Chhagana, Maliya & Sadasukh on 27-1- 
1944 & that this house touched the house in 
dispute towards the west & the south. Three 
important questions were agitated in connec¬ 
tion with this allegation in the Ct below: (1) 
That execution of the sale-deed Ex. D-l by 
Chhagna & others in favour of Rasula & his 
son had not been proved on the record. (2) 
That even if the execution of the aforemen¬ 
tioned sale-deed was held to have been proved, 
the house purchased by the defts did not adjoin 
the house in dispute. (3) That in any case, 
the vendees were not competent in law to 
improve their position after the date of the sale 
of the house in dispute. 

(4) Lengthy arguments have been addressed 
at the Bar in connection with the above men¬ 
tioned questions & a large number of autho¬ 
rities cited on the last mentioned point. While 
the first two questions are questions of fact, 
we propose to deal with the third question 
first. It raises an interesting point of law but 
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the correct position does not appear to be in 
doubt at this time of the day. At one time 
the view was that where a case for pre-emption 
is well founded with reference to the state of 
things which existed at the time of sale, that 
cause of action viewed as a valid ground of 
claim cannot be lost or affected by reason of 
a new circumstance coming into existence after 
the sale. There was an F. B. judgment in¬ 
corporating the above view reported as Dhanna 
Singh v. Gurbaksh Singh’, 91 P R 1909 (FB). 
Rattigan J. however wrote a dissenting judg¬ 
ment. This view was contrary to the view 
which prevailed in ‘Darchan Khan v. Sohaura 
Mai’, 124 PR 1907: (3 PLR 1907), where it 
was held that a vendee can better his position, 
as for instance, (by other acquisitions which 
give him an equal right with the pre-emptor 
between the date of the sale in dispute & the 
institution of the pre-emption suit. So far as 
the Lahore H. C. is concerned, there is no 
point in pursuing the history of this matter as 
an authoritative pronouncement is contained in 
F. B. judgment of that Ct reported as ‘Madho 
Singh v. James R. R. Skinner’, AIR (28) 1941 
Lah 433: (ILR (1942 Lah 155 FB). In this 
judgment, ‘Dhanna Singh v. Gurbaksh Singh’, 
91 P R 1909 (FB) was expressly overruled & 
it was held that it cannot be said that the date 
oi sale is the only crucial date for the purpose 
of determining the right of the pre-emptor to 
oust the vendee or that it prohibits a vendee 
Irom defeating the right of a pre-emptor in any 
legal manner that may be available to him at 
any later period. The Allahabad view as re¬ 
ported in ‘Nihalsingh v. Chanda Kunwar’, 47 
All 424: (AIR (12) 1925 All 358) & ‘Qudrat- 
un-Nissa Bibi v. Abdul Rashid’, 48 All 616: 
(AIR (13) 1926 All 661) has consistently been 
on the same lines as that taken in the F. B. 
judgment of the Lahore H. C. The principle 
of law on which it is based is that the pltf must 
have a subsisting right of pre-emption not only 
on the date of the sale but also on the date 
of the suit & if before institution of the suit, 
the vendee acquires an interest which puts him 
on an equal footing with the pltf he can defeat 
the pltf’s right & the suit cannot be decreed. 
It v/as recognized that a right of pre-emption 
could be defeated by legitimate methods known 
to law & one of these methods was to obtain 
a ^referential or equal right by acquisition of 
some interest in the property in dispute or of 
some other property. To the same effect are 
also ‘Salamat Ali v. Nur Muhammad’, AIR (21) 
1934 Oudh 303: (9 Luck 475) & ‘Yashoda Devi 
v. Parasmal’, 1947 MLR 45. This view was 
approved by their Lordships of P. C. in ‘Hans 
Nath v. Ragho Prasad Singh’, AIR (19) 1932 
P C 57 : (54 All 189). In the case before them, 
it was contested that the vendee was at the 
time of the suit a co-sharer in the village & 
that the acquisition of the share after the pre¬ 
emption sale but before the institution of the 
suit was effective to defeat the claim for pre¬ 
emption. Their Lordships went on to hold 
further that the same reasoning should be 
applicable in the case of a share acquired at 
any time before the adjudication of the suit. 
The only authority cited by the learned counsel 
for the applt in favour of the proposition that 
the crucial date in such matters is the date 
of the sale, is reported as ‘Amirul Mulk V. Mir 
Sayed’, AIR (29) 1942 Pesh 45: (201 IC 230) 
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& it was sought to be supported on the ground 
inter alia that if any other date than the datb 
of the sale were to be taken, the whole law of 
pre-emption could be made a nullity. While this 
view is contrary to the mass of authorities of 
all the H. Cs., it may be pointed out with respect 
that it is open to the vendee in law to take 
advantage of every weapon available to him 
to defeat a person whose sole object is, in the 
words of ‘Madho Singh v. James R. R. Skinner’, 
AIR (28) 1941 Lah 433: (ILR (1942) Lah 155 
FB), to unsettle a transaction legally entered 
into. The further observation in this judg¬ 
ment is that their Lordships of the P. C. did 
not declare in ‘Hans Nath v. Ragho Prasad’, 
AIR (19) 1932 PC 57: (54 All 189), that 

there was anything fundamentally wrong in a 
vendee improving his status subsequent to the 
sale in order to ward off a pre-emptor. In view 
of the above, there seems to be no escape from 
the conclusion that the pltf-pre-emptor can lose 
his rights by the deterioration of his own right 
& the appreciation of the vendee’s rights before 
the suit is brought. Under the Marwar Pre¬ 
emption Act, there can hardly be any doubt 
or difficulty inasmuch as according to S. 7, the 
pltf can enforce his right of pre-emption only, 
if it is in existence at the date of the suit as I 
is clear from the following words with which! 
the section begins: “Any person entitled to al 
right of pre-emption may bring suit to enforce 
such right". This clearly signifies that the 
right must exist when the suit is instituted. 
In the circumstances, the contention of the 
learned counsel for the applt that since Rasula 
purchased his house from Chhagna on 27-1-1944 
which is after the date of the sale of the pre¬ 
empted property, he should not be deemed to 
have a superior right of pre-emption must be 
rejected as without any force. 

(5) The next point which has been argued 
is that the sale-deed Ex. D-l had not been 
proved to have been executed, & accordingly 
the question whether the vendee had come to 
acquire a superior right of pre-emption to that 
of the pltf was of academic importance. It may 
be pointed out that Ex. D-l, the sale-deed In 
favour of Rasula & his son purports to have 
been executed by Chhagna, his son Maliya & 
one Sadasukh. The deft Rasula has not gone 
in the witness-box nor have the vendors or the 
attesting witnesses been produced. D. W. 4 
Sonia is the only witness who refers to this 
matter & all he stated is that he was present 
when Chhagna executed the sale-deed in 
favour of Rasula. The learned Dist J was under 
the impression that D. W. 3 Ganpat had also 
identified Chhagna’s signature on the sale-deed 
but that is incorrect. Even the statement of 
D. W. Sonia does not carry matters very far. 
The learned Dist J. held the execution of this 
document proved principally on the ground that 
it had been duly registered & that the regis¬ 
tration of a document was sufficient proof of its 
execution. The learned counsel for the applt 
has questioned the correctness of this view & 
urged that the endorsement by the Registrar of 
a document is legally insufficient proof of the 
execution of that document & cited Bulakidas 
Hardas v. Chotu Paikan’, AIR (29) 1942 Nag 
84: (ILR (1942) Nag 661) in support of this 
view. As is clear from a note in Monir’s 
Commentary on the Evidence Act (Edn 3, p. 
552) several other Cts have also taken the same 


Mohan Lal v. Easula (Nawal Kishore J.) 


1951 


Motilal v. The State (Gupta J.) Rajasthan 119 


view, but the P. C. has definitely held that the 
evidence of due registration may itself be evi¬ 
dence of the execution of a document. See in 
this connection 'Gangamoyi Debi v. Trilukhya 
Nath’, 33 Cal 537: (33 IA 60 PC). The 

learned counsel for the applt when faced with 
this view urged that before the Registrar only 
Chhagna appeared & admitted execution of the 
document but not Sadasukh. We do not know 
who this Sadasukh is but it is clear that 
Chhagna & Sadasukh were co-owners in this 
property & in the absence of partition, their 
ownership extended to every portion of the 
house. Accordingly, even if the registration of 
the document may be held to be proof of its 
execution only qua Chhagna, so far as this 
case is concerned it will not make any differ¬ 
ence & Rasula will still be held to have acquired 
a superior right to pre-emption provided, of 
course, this house adjoined the house in dispute. 

( 6 ) The last question which has been argued 
in this appeal is that the house purchased by 
Rasula did not adjoin the house in dispute. 

(7) It has been found by the Ct below that 
the house purchased from Chhagna & others 
touched the house in dispute towards the west 
& the south. The learned counsel for the 
resp has placed on the record a plan showing 
the situation of the house purchased oy Rasula 
ajfter the sale of the house in dispute & its 
correctness has been admitted by the learned 
counsel for the applts in the petn 
preferred by him during the pendency of this 
appeal. A comparison of the measurements 
mentioned in the plan with those stated in 
the sale deed shows that the finding of the Ct 
below that the house purchased by Rasula 
touched the house in dispute towards me west 
& the south is correct. In the circumstances 
the contention of the learned counsel for the 
applt to the contrary has not been substantiated. 

18 ) The learned counsel for the resp wanted 
to support the decree passed in his favour by 
arguing that the pltf’s suit was barred by time. 
It was a case of a mtge by conditional sale 
which came into existence on 16-3-1943. 
According to a stipulation in the mtge-deed, 
the property was to be deemed to have been sold 
to the mtgees if it was not redeemed within two 
years. The period of two years expired on 
16-3-1945. It was accordingly urged that since 
*he suit had not been filed within one year 
from this date according to Art. 10 & 'was 
actually filed on 12-8-1947 it was barred by time 
The learned counsel contended that the condi¬ 
tion should be deemed to have become absolute 
automatically on 16-3-1945 when the period of 
two years stipulated in the mtge deed expired. 
This, however, is not a correct view inasmuch 
as in order to convert the mtge into a sale, 
it is incumbent on the mtgee to resort to some 
overt acts in the nature of a suit etc. & until 
this is done, the mtge cannot definitely be said 
to have terminated & until that happens the 
period of limitation for the institution of a suit 
for pre-emption will not start running i n this 
case, the overt act on the part of the mtg^e 
to which the mtgors seem to have submitted v/as 
the obtaining of a Patta on 6-6-1947 & counting 
the period of limitation from that date the 
suit is within time. To such a case it is Art 
120, Limitation Act, wiiich will apply & not Art' 
10 as held by the learned Dist J. Accordingly 


in our opinion, the suit has rightly been held 
to be within time. 

(9) As a result of the view taken by us, since 
the vendees had acquired a superior right of 
pre-emption before the institution of the suit, 
this appeal fails & is hereby dismissed with 

pncfc 

GO) BAPNA J: I agree. 

K.S. Appeal dismissed. 


A. I. R. (38) 1951 RAJASTHAN 119 (C.N. 49) 

(JODHPUR BENCH) 

GUPTA J. 


Motilal, Petnr v. The State. 

Criminal Ref. No. 161 of 1950, D/- 14-7-1950. 

Criminal P. C. (1898), S. 342 — Nature of 
examination. 

When there is no circumstance appearing in 
the prosecution evidence against the accused the 
accused should not be examined under S. 342 
and any statement made by the accused in his 
examination in such a case cannot be taken into 
consideration for convicting him. (Para 4) 

Anno: Cr. P. C., S. 342 N. 14. 

Baba Lai, for Petnr — Sumerdan, Asst Govt 
Advocate, for The State. 


ORDER: This is a reference by the Dist 
Mag, Jodhpur, recommending that the judg¬ 
ment of the City Mag, Jodhpur, dated 22-8-1949, 
convicting one Vazira under the Influx from 
Pakistan Control Ordinance, 1948, & sentencing 
him to two months’ R. I., be set aside. 

( 2 ) The learned Asst Govt Advocate, be it 
said to his credit, frankly admitted that there is 
no evidence on the record to show that Vazira 
came to India from Pakistan. He further 
admitted that the only witness who could 
depose to Vazira coming from Pakistan w r as 
Budhsingh & he has not been produced on 
behalf ol the prosecution. Under the circum¬ 
stances, he conceded, Vazira’s conviction could 
not be supported. He thus, supported the refer¬ 
ence. 


(3) It may be observed that the offences 
under the Influx from Pakistan Ordinance were 
triable as warrant cases. Inspite of the fact that 
there was no evidence whatsoever on the record 
to show that Vazira had entered into India 
from Pakistan, the learned City Mag questioned 
Vazira, recorded his statement that he had 
come from Khokrapar —a station in Pakistan 
& took the same into consideration for convict¬ 
ing him. The learned Horwill J. of the Madras 
H. C. has observed in the decision reported in 
‘In re Sarabhayya’, AIR (30) 1943 Mad 408: 
(44 Cr L J 541): 

“If there were no circumstance appearing 
against accused 3 in the evidence, then unques¬ 
tionably the learned Ses J. should not have 
put any questions at all; because S. 342 says 
that the Ct shall put questions to the accused 
for the purpose of enabling the accused to 
explain any circumstance appearing in evidence 
against him. Any statement made oy me 
accused person as a result of questions impro¬ 
perly put to him could not, therefore, be taken 
into account against him. That means that 
there w r as no case against accused 3 & he mould 
have been acquitted.” 

( 4 ) The only witness, German, who appeared 
for the prosecution in the case could not & did 
not say that Vazira had entered India from 
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Pakistan in contravention of the law. Thus, 
there was no circumstance appearing in the 
prosecution evidence to explain which Vazira 
could be examined. He should not have been 
examined at all but should have been acquitted 
forthwith. His examination by the Mag was im¬ 
proper & any statement made by him could not 
have been taken into consideration for convict¬ 
ing him. The judgment of the learned City 
Mag, Jodhpur, cannot be sustained & is, there¬ 
fore, set aside & the reference is accepted. 

D.H. Reference accepted. 


A. I. R. (38) 1951 RAJASTHAN 120 (C. N. 50) 

(JODHPUR-BENCH) 

BAPNA J. 


Pokar and others, Petnrs v. Lakshman and 
another, Resps. 

Civil Revn. No. 6 of 1949, D/- 1-4-1950. 


(a) Tenancy Laws — Rajasthan kP rotection 
of Tenants) Ordinance IX (9) of 1949, S. 3 — 
Agreement purporting to put an end to status 
as tenants — Validity. 

An agreement purporting to put an end to 
the status of the defts as tenants from 1-5-1949, 
becomes unenforceable during the period that 
the Ordinance is to remain in force by reason 
of S. 3 and that section relieves the defts of 
their liability to eviction after the Ordinance 
comes into force. (Para 3) 


( b) Tenancy Laws — Rajasthan (.Protection 
of Tenants) Ordinance IX (9) of 1949, Ss. 4 
and 5 — Ex-tenant — If protected. 

The word ‘tenant’ in Ss. 4 and 5 would include 
an ex-tenant since so long as the relationship of 
landlord and tenant exists, no question of eject¬ 
ment arises and it is only when the tenancy is 
determined in various ways provided by law 
that a suit against an ex-tenant is maintainable. 
The Ordinance would protect all persons who 
laivfully entered into possession as tenants at 
the time of commencement of tfrezr possession 
and did not become trespassers as defined? 

°‘Thu^a tenant who has agreed with the land- 
lord to vacate the land on a certain date but 
fails to do so, continues to remain as tenant and 
Is vroUcted under the Ordinance < Paras 7, S 

(C) T. P- Act (1882), S. 108 (ro) — Waste by 

ten omission on the part of a tenant of land to 
v utZanure would not lead to lesser returns in 
the crop and there can be no detriment to the 

T. P. Act, S. 108 (m) N. 2. 

Hukam Chand, for Petnrs — Dhanpat Raj 


for Resps. 

ORDER: This is a revn against the order of 
the learned Munsif No. 1 of Sojat. The facts 
of the case, as can be gathered from the plaint, 

are as under: .. , _ . . 

(2) There is a well known as Kosita at sojat 
which was in the Bapi of Naraindas, Sampat- 
raj & others. It was cultivated by Pokar son 
of Kesa, Jaga, Lachha & Pokar son of Magna. 
The Bapidars decided to sell their interest & 
on 20-1-1949, the cultivators are alleged to have 
agreed to give up possession on 1-5-1949, to 
anybody who may purchase the rights of the 
Bapidars. The Bapidars sold their interest for 
Rs. 10,500/- to the aforesaid Pokar son of Kesa, 


Jaga & Bhanka on 26-4-1949. The present suit 
was brought on 9-5-1949 by the aforesaid pur¬ 
chasers of Bapi rights against the other two 
cultivators Lachhman & Pokar son of Magna 
on the allegations that they were trespassers 
having vacated the land in accordance with 
the agreement of 20-1-1949 & re-entered there¬ 
after. 

(3) The defts submitted a petn that under 
the Rajasthan (Protection of Tenants) Ordi¬ 
nance IX (9) of 1949, the suit should be stayed. 
The learned Munsif accepted the prayer of the 
defts. Hence this revn. 

(4) It was contended that the Ordinance 
applied only in respect of suits between the 
landholders & tenants but as the defts were 
trespassers, they were not entitled to the benefit 
of this Ordinance & in the alternative, it was 
also prayed that an allegation for the land 
being put to waste by the defts should have 
been gone into. 

(5) The relevant provision of the Ordinance 
is contained in S. 5 which lays down that, 

“all suits, appeals, revisions, references, 
applns & proceedings, for the ejectment of 
tenants, pending on the date of the commence¬ 
ment of this Ordinance, shall be temporarily 
consigned to records.” 

(6) The word “tenant” has been defined in 
S. 2 Cl. (viii) as a person by whom rent is, or, 
would be, payable but is stated not to include 
a trespasser. ‘Trespasser’ is defined as a per¬ 
son, who takes possession of unoccupied land 
without authority or who prevents another per¬ 
son from occupying land duly let out to him. 
Section 4 lays down that no tenant shall be 
liable to ejectment or dispossession from the 
whole or any part of his holding in Rajasthan 
on any ground whatsoever so lorig as the Ordi¬ 
nance remains in force. This Ordinance was 
promulgated on 21-6-1949 with a view to put in 
a check on the growing tendency of land¬ 
holders to dispossession or ejectment of tenants 
from holding & in wider national interest of 
increasing the production of food-grains, 
according to the preamble of the Ordinance. 

(7) The argument for the applts is that the 
defts having agreed to vacate the land on '-5- 
1949 under their agreement of 20-1-1949, were in 
the position of trespassers from 1-5-1949. The 
alleged agreement has been produced by the pltfs 
& the relevant portion is as follows: 

“The Kosita well is in the Bapi of SampatraJ. 
The value of Arath is Rs. 1,500/-. An auction 
is to be held of the well including the Arath 
& one year’s rent has been remitted to the cul¬ 
tivators. If the bid is knocked in the name of 
somebody else, the present cultivators agree that 
they would give possession to the purchasers on 
Baisakh Sud 3. (1-5-1949). The last bid was 

of Jaga for Rs. 21,000/- but Bhana, Pokar son 
of Magna, Pokar son of Kesa & Lachhman son 
of Kesa & Jaga son of Ganesh were declared 
the final purchasers for Rs. 20,000/- which sum 
was to be paid within one month.” 

It was alleged by the pltfs that Pokar son of 
Magna & Lachhman son of Kesa did not subse¬ 
quently agree to take the Bapi rights & the 
Bapidars sold their rights to the pltfs. Pokar 
son of Kesa, Jaga son of Ganesh & Bhanka 
for Rs. 10,500/- on 26-4-1949. It is apparent 
that the agreement, if any, was to vacate the 
land if the sale was by public auction & knocked 
to a stranger. Since the sale which was agreed 
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to by all parties on 20-1-1949 in favour of the 
four cultivators & Bhanka, was not earned 
through & a fresh private sale was made in 
favour of the pltfs, they were not entitled to take 
advantage of the earlier agreement to vacate 
the land. It will oe deemed to v ave fallen 
through along with the public sale. The defts 
therefore, continued to remain as tenants & the 
Ordinance was clearly applicable to this case. 

( 8 ) i Even assuming that the agreement pur¬ 
ported to put an end to the status of the defts 
as tenants from 1-5-1949, the agreement became 
unenforceable during the period that the Ordi¬ 
nance was to remain in force as by S. 3 it has 
been laid down that the provisions of the Ordi¬ 
nance shall have effect notwithstanding any¬ 
thing to the contrary in any other law, rule, 
order, instrument or usage having the force of 
law in any part of Rajasthan. This provision 
relieved the defts of their liability to eviction 

jj after the Ordinance came into force. The defi¬ 
nition of ‘trespasser’ in this Ordinance is limited 
to a person who took possession of unoccupied 
land without authority or who prevented another 
person from occupying land duly let out to hum. 
The defts do not come in the first category since 
the commencement of their possession was law¬ 
ful under the authority of Bapidars, & there 
could not be a due letting to another tenant 
"until they had surrendered their holding or 
were dispossessed under due process of law. The 
allegation that the defts had surrendex-ed their 
holding & had re-entered is vague since no date 
of surrender or re-entry is mentioned. It is 
inconsistent with the rest of the plaint & is 
obviously an after thought. 

(9) It may be observed that the word 'tenant* 
in Ss. 4 & 5 would include an ex-tenant since 
so long as the relationship of landlord & tenant 
exists, no question of ejectment arises & it is 
only when the tenancy is determined in various 
ways provided by law that a suit against an ex¬ 
tenant is maintainable. The Ordinance would, 
in my opinion, protect all persons who lawfully 
entered into possession as tenants at the time 
of commencement of their possession & did not 
become trespassers as defined in the Ordinance. 

(10) The next argument that a suit for eject¬ 
ment is maintainable on the ground of any act 
done by the tenant detrimental to the land 
in that holding remains to be examined. The 
only act ascribed to the defts is that they 
were not putting manure on the field. The omis¬ 
sion to put manure would only lead to lesser 
returns in the crop & there can be no detri¬ 
ment to the land itself. That ground also fails. 
The lower Ct has rightly consigned the case 
1 o records & this revn fails & is dismissed. 

VBB - _ Revision dismissed. 

(C.N. 51) 

A. J. R. (38) 1951 RAJASTHAN 121 ( 1 ) 
(JODHPUR-BENCH) 

BAPNA J. 

Abdul Samad and others, Petnrs v. The State 
5-7 C 1950 nal Transfer Case No ‘ 35 Of 1^50, D/- 

Criminal P. C. (1898), S. 528 (5) — Record of 
reasons — Failure — Effect. 1 ' 

Where a Dist Mag passed an order of trans¬ 
fer under S 528 (2) without recording avi j 
reasons for the same as required by S. 528 (5) the 

TaZfelrT^ ““ “* ^ 

Anno: Cr. P. C., S. 528, N. 12. * 

Inder Nath, for Petnrs. — Mansharam, Govt 
Advocate, for The State. 

1951 Raj./IG 


ORDER: This is an appln for transfer of a 
criminal case. The six petnrs were charged 
with certain offences under S. 6, Essential Sup¬ 
plies Act & S. 420, Penal Code. The incident 
relates to certain occurrence which took place 
at Kuchaman City. The chalan was put up 
before the Ct of the Sub-Divisional Mag, Par- 
batsar on 23-4-1950. This Ct had jurisdiction 
both as regards the nature of the offence & 
the place of occurrence. The Dist Mag Nagaur 
passed an order on 13-5-1950 for the transfer of 
the case from the Ct of the Sub-Divisional Myg, 
Parbatsar to the Ct of the Extra Mag Nagaur 
which has given rise to this petn. The order 
of the learned Dist Mag is a short one U is in 
the following words: 

‘‘The above noted case is hereby transferred 
to the Extra Mag Nagaur from the Ct of the 
Sub-Divisional Mag, Parbatsar with immediate 
effect.” 

The Dist Mag purports to have passed this 
order under S. 528 (2), Cr. P. C. He had no 
doubt power to transfer this case but the exer¬ 
cise of that power was limited by the provisions 
of sub-s 5 namely, that the Mag in making 
the ordpr should record in writing his reasons 
for making the same. The learned Dist Mag 
does not seem to have recorded any reasons 
since they are not found in the order & the 
learned Govt Advocate is not able to say whe¬ 
ther there is any separate record of the same 
anywhere. The order of the learned Dist Mag is 
obviously incorrect & not in conformity with 
law. It may be pointed out that there are 30 
witnesses most of whom are residents of Kucha¬ 
man & Parbatsar is only about 20 miles from 
the said place. In the absence of any grounds 
disclosed in the order of the Dist Mag, the 
order of transfer of the case to the Ct of the 
extra Mag. Nagaur as stated above, is im¬ 
proper. The order of the Dist Mag of 13-5-1950. 
is therefore sec aside & the case is re-transferredl 
to the Sub Divisional Ma'g, Parbatsar for pro-1 
ceeding according to law. v 

KS ’ Order set aside. 


A _ _ (C.N. 52) 

A. I. R. (38) 1951 RAJASTHAN 121 (2) 

(JODHPUR-BENCH) 

NAWAL KISHORE AND BAPNA JJ. 

Khubi Lal, Applt v. Hira Lal and others, Resps. 

L. P. A. No. 55 of 1950, D/- 15-1-1951. 

B r nit ation Act (1908), Art. 148 — Me war Limi- 

tion Act (1932), S. 22 — Redemption decree _ 

Execution appln filed beyond time — Apvlica- 

S)S“ r Cim p ■ c - s ■ 48 - 

intrr?* 2 un M / W - ar Bi7nitation Act, which was first 

171 1932 ’ V rovided o, period of six 

months for presentation of an appln for which 
7 ° period °f ltmit *tion ivas provided by earlier 
+ 171 coses where longer period of limi¬ 

tation was available. Under the provisions of this 
section an appln for execution of a redemption 

V rior to the Act was required to be 

ilf Anl h ™i SlX m ° nths °f th e introduction of 
the Act. Where, therefore, no appln for execu¬ 
tion of a redemption decree passed in St ioaa. 
was filed till 7-10-1947 it was heTd tL^heapTi 
was barred by limitation; and as the apph?f£ 

“c.^ ZZT iname - s \ 

bapna ' 1 J: / 0 T^ 3 P 'l- Amrit ™.!or Re% 4} 
decision ol a single Judge 
H. C. dated 28-10-1949. One Hukam K"? 
tained , decree against Sshen La? £&?& 
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for redemption of a shop. The shop was ori¬ 
ginally mtged by Nawal Chand Nihal Chand 
with Sawai Ram Samuram who sub-mtged it 
to Hukam Chand, & the latter mtged his 
rights in the property with Kishen Lai. The 
terms of the decree as passed by the Mahdraj 
Sabha, Udaipur, in St. 1944, were that on pay¬ 
ment of Rs. 110/10/3 by Hukam Chand, the resp 
Kishen Lai shall deliver possession of the pro¬ 
perty in suit to the pltf Hukam Chand. The 
decree-holder made an appln thereafter that as 
he was not in a position to pay the mtge money 
in a lump sum, the amount may be ordered 
to be paid by instalments but that he may be 
put into possession of the mtged property. This 
petition was dismissed in St. 1953 for default. 

(2) After a lapse of nearly 50 years, Khubi 
Lai filed an appln for execution of the decree 
on 7-10-1947 in the Ct of Munsif Udaipur City. 
It was opposed on the ground of limitation, by 
the reaps who had acquired an interest in the 
property from Kishen Lai. The learned Munsiff 
disallowed the objection & the same jadgment 
was upheld in appeal. On the case coming 
before Amar Singh J. in Single Bench at Udai¬ 
pur, he held the appln for execution oarred by 
time & dismissed it. Against that order, the 
present appeal has been filed. 

(3) The learned counsel for the applt relied 
i on S. 48, Me war Civil Procedure Code, which 
allowed a period of 12 years for presentation of 
an appln of the execution of a decree passed 
prior to the enforcement of the Code. That 
provision, however, presupposes that the appln 
was otherwise maintainable. The law of Limi¬ 
tation was first introduced in Mewar in 1932 
& 8. 22 thereof provided a period of 6 months 
for presentation of an appln for which no period 
of limitation was provided by earlier law except 
in cases where longer period of limitation was 
available under the provisions of the Act. A 
government circular'dated 28-8-1936 provided for 
filing of execution petns within a period of one 
year from the date of publication of ihe notice. 
The learned counsel for the applts argued that 
the circular of 28-8-1936 had no binding force 
as it was not promulgated by competent legis¬ 
lative authority. Without expressing any opi¬ 
nion on the subject, it may be stated that the 
said circular was only an enabling one & is 
irrelevant since the applt did not take any action 
under the same. It is conceded that no appln 
was presented for execution of the decree 
within 6 months of the enforcement of the 
Mewar Limitation Act 1932 as provided by S. 22 
of that Act . It was contended that this sec¬ 
tion was not applicable as an appln for execu¬ 
tion of the decree had already been presented 
in the year St. 1944, which was dismissed for 
default in St. 1953. It was urged that according 
to the decisions of the Mewar H. C., an appln 
for execution once presented continued to 
remain pending till the decree had been satis¬ 
fied &, therefore, the order of dismissal for 
default in St. 1953 did not really amount to 
a rejection of the petn but only kept the pstn 
in abeyance till it was revived by the fresh 
appln filed on 27-10-1947. The learned counsel 
relied on certain unreported decisions of the 
Mewar H. C. It is unnecessary to refer to 
these decisions as in the present case the appln 
was rejected in St. 1953, & by no stretch of 
imagination, it can be held in this case that 
the appln remained pending &, therefore,con¬ 
tinued to remain so till it was unsatisfied. The 
appln presented by the decree-holder cannot also 
be stated to be one for the execution of the 
decree, since what he prayed in that petn was 
lor a modification of a decree so that he may 


be able to pay the amount of mtge-money by 
instalments. 

(4) The correct position is that no petn for 
execution of decree, as passed by Mahdraj 
Sabha, was filed till 7-10-1947, & in view of the 
existence of the provisions of S. 22, Limitation 
Act, such appln should have been presented 
within 6 months of the enforcement of that 
Act. It was brought to our notice that in the 1 
Mewar Limitation Act only a period of 3 years 
is allowed for filing an appln for execution of 
a decree, from the date of the decree, & that 
clauses 2, 3, 4, 5, 6 & 7 appearing in Art. 182, 
Indian Limitation Act, did not find a corres¬ 
ponding place in Art. 29, Mewar Limitation Act. 
It may be so, & may cause hardship in certain 
cases but it does not affect the applt in any 
way. This appeal has no force, & is dismissed 
with costs. 

(5) NAWAL KISHORE, J: I agree. 

V.S.B. Appeal dismissed, 

A.I R. (38) 1991 Rajasthan 122 [C. N. 53.) 

(JODHPUR BENCH) 

Gupta J. 

The State v. Nazar Mohamed. 

Criminal Ref. No. 203 of 1950, D/- 20-7-1950. 

Criminal P. C. (1898). S. 215-Point of law— 
Order of commitment — Evidence of essential 
ingredient oi offence missing—If can be quashed. 

The absence of evidence necessary for an order of 
commitment is a point of law pure & simple on whioh 
the commitment order can be quashed by the H. C. 

Hence where an order of commitment of accused 
who is alleged to have committed the offence of forgery 
under S. 466, Penal Code, i9 based on evidence from 
which evidence oi a neoessary ingredient of dishonesty 
or fraud ie missing it deserves to be quashed by the> 
H. C. [Para 2} 

Anno. Cr. P. C., S. 215, N. 2, 8, 

Sumerdan Asst. Oovt. Advocate—for the State. 

Order. — This is a reference by the Ses. J. 
recommendirg that the order of commitments 
of the accused Nazar Mobamed by the 1 st Class 
Mag. of MaDdalgarh. be quashed. The accused 
was committed to the Sessions for taking his 
trial for an offence under 8. 466 for having 
added some language to the entries in the Police 
Rcznamaha-am of the 10th & the 12th May 1947. 

[ 2 ] I bave heard the learned AsBt. Govt. Advo¬ 
cate at length & perused the records of the case 
including the entries in question in the police 
diary in respect of which the offence under 
S. 466, Penal Code, is said to have been com¬ 
mitted by tbe accused who was a S. I. Police 
in charge of the Police Station, of Parsoli & 
had investigated into the report of an offence 
in which odo Kburaj was alleged to have severely 
beaten his brother Raghunath. The alleged for¬ 
gery which consists of subsequent additions 
of certain language in tbe said entries in 
tbe said diary does not appear to have been 
committed dishonesty &, as stated by the- 
learned Ses. J., there is no evidence to show that 
the forgery was made with any dishonest inten¬ 
tion. To me it appears that the addition of the- 
language complained against has been made with> 

a view to strengthen the conclusion at which 
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accused had already arrived & which had already 
been entered in the diary. In the absence of any 
evidence whatsoever as to th9 accused having made 
the addition of the language with a dishonest 
motive there is no possibility of any conviction 
even if the facts stated in the order of the commit¬ 
ment be accepted as proved beoause dishonesty or 
fraud in the making of a document is an essential 
ingredient of the offence of forgery. The absence 
of evidence necessary for an order of commitment 
is a point of law pure & simple, vide Sheo Bux 
Ram v. Emperor , 2 cr. L. J. 534 : (9 o. W. N. 829) 
& Mani Bam v. Emperor, 34 cr. L. J. 14 : (a.i.R. 
(19) 1932 Sind 157), & the commitment in question 
which is b.ised upon evidence from which evidence 
of a necessary iDgiedient of dishonesty or fraud is 
missing deserves to be quashed. 

[3] I am fortified in this conclusion by a deci¬ 
sion of the Lahore H. C. in Bhagat Ram v. 
James, A. I. R. (32) :9l5Lah. 1 at p. 2 : (46 cr.L.j. 
<S48) in which the following view has been expressed; 
“ . . . . the ab3ence of evidence sufficient to justify an 
order of the commitment may be regarded as a legal ground, 
though It may sometimes be diffioult to draw a line be¬ 
tween a ground of this kind & a mere weakness of evi¬ 
dence. The criterion may possibly be, as my learned 
brother suggests, that a number of ingredients are gene¬ 
rally required to make up an offence & if it appears from 
the evidence thitone of these iogredients is entirely laok- 
ing from the prosecution case, this would be a good legal 
ground for quashing the commitment,” 

[4] I entirely agree with this view, accept the 
reference made by the learned Ses. J., Bhilwara, 
& quaeh the commitment of the accused Nazar 
Mohammad. 

K.S. Reference accepted. 

A. I. R. (38) 1951 Rajasthan 123 [C. N. 5d.] 

(JODHPUR BENCH) 

Datt & Dave JJ. 

Mt. Motia — Accused-Applt. v. The Qovt. 

Criminal Appeal No. 131/76 of St. 2005, D/ 24-11-1949. 

(a) Penal Code (1860), S. 317—Applicability. 

The exposure, as contemplated by S. 317, must be one, 
by which some danger to the life of the child may ensue. 
The section applies on'y where the child is exposed alive. 
If the child is dead before being exposed, or if the person 
exposing remains with the ohlld till It is dead, or If the 
.person exposing murders the child & then leaves its body 
<3omowhere, a oase under S. 317, Is not made out. 

[Para 7] 

Anno. Penal Code, 8. 317, N. 1. 

(b) Penal Code (1860), Ss. 317, 304 - Child dying on 

account of expoeure — Accused cannot be convicted 
for offences both under Ss. 317 & 304 (Obiter ner 
Datt J.) 1 

Ob\ter (Per Datt J.)—Even In a genuine oase of expo¬ 
sure, if a child dies on aocount of the exposure, the accused 
cannot bo convicted for both the offences under Ss. 317 & 
304. It is only before the death of the child that the 
person exposing the child oan bo convicted for the offence 
under S. 317. If the death of the child occurs on account 
of the exposure, the acoused can be convictid for an 
offence under S. 304, but not for an offence under S. 317, 
booause the offence under 8 317, becomes merged into a 
bigger offence under S. 304, Penal Code. (Para 81 

Anno. Penal Code, S. 317, N. 1; 8. 304, N. 1. 

(c) Evidence Act (1872), Ss. 101-103 — Burden of 
#roof in criminal trial is on prosecution —Prosecution 


ignorant of real happenings—Explanation of accused 
probable— Benefit of doubt to accused — Criminal 
P. C. (1898), S. 290. 

The proseoutiou cannot expect conviotion of the accused 
at the hands of the Ct. unless & until it proves its oase 
beyond an> reasonable doubt. Where the proseoution 
alleges perfect ignorance of actual occurrence, explanation 
given by the accused whioh explanation is not improbable 
oannot be lightly put off. There is no question of believ¬ 
ing or disbelieving the statement of the accused; the 
question is of giving the benefit of doubt to the acoused. 
The benefit of doubt is not to be given only in case where 
the theory of the defence is aooepted to be true, but on 
the assumption that the story of the defence might be 
perfectly true. Where the prosecution fails to prove itfl 
case, or where the proseoution is not certain as to what 
happened at the aotual scene of oocurrenoe, the accused 
need not examine any witness in support of his statement. 
Unless & until the prosecution has established a prima 
facie case, against the accused, no adverse inference oan bs 
drawn against him from the non-production of evidenoe 
by him. [Paras 9 & 10] 

Anno. Penal Code, Ss. 101-103, N. 3; Cr. P. C. 8. 290, 
N. 5. 

Mt. Motia Applt. in person; Kalyan Prasad, Qovt. 
Advocate for Qovt. 

Datt J.—This is an appeal against the judgment, 
dated 30 6-1949, of tbe Ses. J. Baran sentencing the 
appellant Mt. Motia to 3 years’ R. I. under 8. 304, 
and 3 years under B. 317, Penal Code, both the 
sentences to run concurrently. Mt. Motia ia the 
widow of one Bhanwaria Carpenter & was living 
with her mother in the village of Khajurna 
situated within the jurisdiction of the Police Station 
at Anta. She was cballaned under Ss. 302 & 318, 
Penal Code, Sc was committed to Sessions, charged 
under the same offences by the Mag. I olaBB, 
MaDgrol. The learned Ses. J Baran, convicted 
her under ss. 304 & 317, Penal Code, holding that 
the offenco under s. 918, is not proved against her, 

[ 2 ] The case against the applts. as disclosed by 
the prosecution witnesses & as found by the lower 
Cta. is that Mt. Motia was pregnant with an 
illegitimate child & this fact was known to several 
persons in the village & specially to some of the 
prosecution witnesses. On 12-2-1949, suddenly the 
protuberance of her belly disappeared & she was 
seen by Mt. Ganpati, P. w. 6 & Mt. Mangi, 
P. w. 4, drying her blood stained clothes in the sun, 
which were just washed by hfr. On an enquiry, 
Mt. Motia told them that the presence of the blood 
on hor clothes was due to menses which she hod 
very recently. This answer did not satisfy the 
woman Sc bence a direot quest on was put that 
sho was pregnant, how is it that tbe pregnanoy 
has disappeared? Mt. Motia denied the fact that 
she was ever pregnant. On this both tbe women got 
suspicious Sc Mt Mingi, p. w. 4, informed her 
brother Gha-ilal, p. w. 3, who was the chaukidar 
in tbe villige, that Mt. Motia has caused herself 
to miscarry. Ghasilal, on the same day, reported 
the matter to the Sub-Inspector, in charge of the 
Police station Anta. The Sub Inspector, treating the 
case as one of jnucarriage & hence non. cognizable, 
did not start any investigation but filed the report. 
A few days later, on 16-2-1948, the dead body of a 
child was recozered from the kbari (a pool of 
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standing water), situated at a furlong & a half 
from the village. This dead body was shown to Mt. 
Motia & both Mt. Motia & the dead body cf the 
child were taken to the police station Anta by 
Gbastlal Chowkidar along with a Rukka, Ex. P 1 , 
from Mathuralal Patel, p. w. 1. The dead body 
was sent to Dr. Chhoteylal, p. w. 8, who conduc¬ 
ted the post mortem examination & gave his report 
to the police with the opinion that the child was 
born alive & its death took place by suffooation. 
Owing to such a report of the Doctor. Mt. Motia 
was GLallaned under Ss. 3(2 & 318, Penal Code. 

[3) The statement of Mt. Motia is very signi¬ 
ficant in this case. She admits that she was 
pregnant with an illegitimate child, Sbe had illicit 
connect on with one Sbyamlal of the same village, 
& this pregnancy was caused by him. One day before 
the delivery Sbyaml&i gave some medicine to her, 
half of which was taken in the morning & half in 
the evenirg. Early in the next morning of 12 - 2 - 
1948, before dawn, she felt throes of child birth. Sho 
went to Khari which is situated in the jungle, along 
with Sbyamlal, her lover. At the khari, sbe gave 
birth to a child who was bom alive. Sbyamlal asked 
her to murder the child tub sbe refused. After¬ 
wards sbe became unconscious on account of acute 
pain of delivery. Sbyamlal killed the child. How 
he billed it she does not know as she became 
unconscious. Sbyamlal buried the dead body of the 
child in khari After fcbafc Sbyamlal asked her not 
to disclose the matter to anybody, otherwise be 
will beat ber & both of them will be pun shed for 
the offenoe & hence she refrained from disclosing 
the real fact to anybody. 

These are the bare facts of the cafe put be¬ 
fore the Ct by the prosecution. Eight witnesses 
were exam ned by the Crown to prove their case 
against the applt. In order to see whether the con¬ 
viction of the applts. as recorded by tbe learned 
Bes. J. is justified on the fact as disclosed by the 
prosecution or not, it seems necessary that a britf 
description of tbe statements of tbe prosecution 
witnesses should be given in this judgment. Tbe 
eight prosecution witnesses are Mathuralal Patel 
p. w 1, Dewa P. W. 2, Ghasilal P. w 3. Mt. 
Mangi p.’w. 4, Mt. Ganpati, P. w. 5, Narendar 
Singb, Sub-Inspector P W. 6, Dr. Chandrawati 
p. w. 7 & Dr. Ohboteylal P W. 8. 

[6] Mathuralal Patti depose! tbat Mfc. Motia 
wa 9 pregnant with an illegitimate obild. One day 
Mt. MaDgi. p. w. 4, told him that Mfc. Motia has 
caused herself to be miscarried. Three or 4 days after¬ 
wards, Dewa, P. w. 2 came to him &fcold him that 
a dead body of a child is lyirg in tbe khari. Tbe dead 
body was brought to the village Sc shown to Mt. 
Motia. The child was of full term. Mt. Motia admit¬ 
ted that the child was born to her. Sbe requested that 
the dead body of tbe child along with herself 
should be taken to Ihe house of Sbyamlal who waa 
the faher of the illegitimate cbi'd born to her. 
Thi3 was done. Sbyamlal denied his ever having 
any connection with the woman. Dewa, P. w. 2 


testifies to the fact that tbe applt. was pregnant? 
with an illegitimate child & one day he saw the 
dead body of the child lying in tbe khari. The dead 
body was brought: to the village by Mathuralal 
Patel & himself. Beyond this Dewa does not say 
anything. The testimony of Ghasilal chowkidar 
is only to the effect that on the information given 
by his sister Mt. Mangi, p. w. 4. he reported the 
case of miscarriage at the police station Anta, & 
the Sub-Inspector Police Anta, declaring the case 
to be a non cognizable one, did not take away 
(sic) any action on the report. A few days after¬ 
wards, Mathuralal Patel called him & asked him to 
take the dead body of a child & Mt. Motia to the 
Police Station, Anta which he did. At the time 
when he was about to start for the Police Station, 
Ms. Mo'ia told him tbat the pregnanoy was caused 
to her by ShyamJal. Shyamlal ;s the father of the 
child, whose dead body he was carrying to the 
Police Station. She prayed that the dead body aloDg 
with herself should be taken to Shyamlal’s houEe, 
which was done. Sbyamlal did not admit the fact. 
Mfc Mangi & Mfc Ganpati in fcbeir statements do 
not take the matter any further, but simply depose 
that the applt- was pregnant & that she did not 
disclose to them the fact of a obild having been 
bom to her. Dr. Chhoteylal is a very important? 
witness. The Doctor deposes that in his opinion 
the child w r as born alive & after its birth it seema 
to have sucked some milk, as eemi-digested milk 
wa9 discovered in its stomach & the child waa 
suffocated to death afrer 2 or 3 hours of its birth. 
This is all the evidence of the prosecution. 

[6] Keeping in view the case, as put forth before 
tbe Ct. ty the Crown, & keeping in view the de¬ 
positions of the prosecution witnesses, tbe convio- 
ticn of the applt. under 8- 317, Penal Cede, beccmes 
fundamentally wrong. The prosecution never 
alleged facts which disclose a case under s. 317, 
Penal Code, & the witnesses tendered by the pro¬ 
secution never made any attempt to prove an 
offence under S. 317, I. P. C. against the applt. 

S. 317 runs as follows: 

“Who ever being the father or mother of a child uDder 
tbe age of twelve years, or having tbe care of such child, 
Bball expose or leave such child in any place witb the 
intention of wholly abandoning such child, shall be 
punished with Imprisonment of either description for n 
term which may extend to seven years, or with fine, or 
with both.” 

(7) In the words of Blair J. in Queen.Em- 
press v Alirchia, 18 ALL. 364, 

“to expose literally means to physically put mtside. So- 
that such patting outside involves some physical risks 
to the person put cut. Having reference to a child, it 
would mean putting it somewhere, where it could not 
receive the protection necessary for ita tender age, as for 
instance putting it out eide the house, whereDy it would 
be exposed to the risks of climate, wild beast & the like.” 

The exposure, as contemplated by S. 317, Penal 

Code, must be one, by which some danger to tbe 

life of the child may ensue. In order to make it an 

offence under s. 317. Penal Code, it is essential that 

the child must have been exposed alive. The ex- 
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planation to s. 317, I. P. 0., makes it perfeofcly 
clear that the aeotion applies only where the child 
is exposed alive. If the child isdeid before ex 
poaing, or if the person exposing remains with the 
ohild till it ia dead, or if the person exposing 
murders the ohild & then leaves its body some¬ 
where a case under s. 317,1. P. 0. is not male out. 
In the present appeal before me, the allegations of 
the proseoution are that the child was Rilled by 
Mt. Motia & the same case wa3 established by both 
the lower Cta. This was the reason that she was 
challaned under 8. 302, Penal Code, whatever may be 
the case of the prosecution or the defence, one fact 
ia significantly clear from the file & that is this, 
that the woman remained on the kbari till the 
child was dead If the child was killed by her or, 
as she alleges, if it was killed by Shyamlal, a case 
of exposure is not made out & the applt cannot, 
even by farthest strength of imagination, be con¬ 
victed under S 317, I. P. C. 

[8] Before closing my observations, with regard 
to the offenoe under s. 317, Penal Code, I must 
also make it clear that even in a genuine case of ex¬ 
posure, if a child dies on acoount of the exposure, the 
accused canrot be convicted for both the offences 
under Fs 317 & 801 , Penal Code. It is only before 
t e death of the child that the person exposing the 
child can be convicted for the offence under 8. 317 , 
Penal Code. If the death of the child ocours on 
account of the exposure, the accused can be con¬ 
victed for an offence under S. 304 I. P. C., but not 
for an offence under s. 3i7, I. P 0., because the 
offence under s. 317, I. P. 0. becomes merged into 
a bigger offenoa under s. 301, Penal Code. In Em. 
press of Indta v Banm, 2 ALL. 349, tho convio- 
tion of tho aooused under 3. 317, I. P 0. wa 3 set 
aside on simi'ar reasons. The learned Judge deli¬ 
vering the judgment in that case observed on 
p. 350 as follows: 

“In disposing of this appeal, it ie necessary I should 
correct a mistake of procedure intowbiob. according to n,v 
judgment the Sea. J. bag fallen, by making two con vie- 
tionB ot the applts. for offences against 8p. 301 &317 I p p 

& posing sentence for each. As long as the child remained 
alive tho charge under .8. 317 of 'exposure with irtJi 
abandon’ oould have been properly sustained, & bad Mt 
Banm been tried before its death for this offence, ebe could 
rightly have been convicted, A- as provided bv V°i 
at tho end of 8. 317 such ’conviction wou-d h PlD ‘ 

bar in the event of tho child’s death to * « t beon °° 

culpable homicide. To give an analogous case ^comm?i ^ 
as-a-.lt upon B & undergoes his trial fo, Jn ? ““ 

B's death, which ultimately takes place in cnnJ U 1 be /°. re 
injuries in.Hocd b y d. 4'L„„^!r ior thT^ i 
bar to an indictment for manslaughter the • 

hav r.g merged into tho greater * theoff^ 
relating to one <1 the eame transaction In the 
when tbo ohild died the offonce of Mt Bani under 8 VtV 
became absorbed in the more serious charge of 3 ?7’ 
homicide, & the unlawful act of exposurohavinlr P . 

l°k U 8 lv d tn l,e dfatb * bei ° g d °”<> with knowledge u“ [l 

M Now tl)9 question of tbs conviction of the 
applt. under 8. 804, Penal Code, remains to be 
discussed. From tho case as put forth by prosecu. 
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tion, & from the depositions of the prosecution 
witnesses, this fact is significantly prominent that 
the prosecution does nob know anything as to what 
happened at the khari. There is no eye witness of 
the occurrence at khari. The prosecution docs not 
even attempt to prove that Sbyamlal was not 
there. It is only the solitary statement of the applt. 
that throws any light on the actual occurrence at 
the khari. Now the question arises whether the state¬ 
ment of the woman should be believed or not. The 
statement may or may not be believed, the benefit 
of doubt under the circumstances of this case must 
go to the woman. The prosecution cannot expecl 
conviotion of the accused at the hands of the Ct. 
unless & until it proves its case beyond any reason 
able doubt. Where the prosecution alleges perfect 
ignorance of the actual occurrence, explanation; 
given by the accused cannot be lightly put off. 1 
The woman alleges that she did not murder the- 
child. It was murdered by her lover Sbyamlal 
against her will, when she was unconscious. The 
story related by the woman is not improbable. Man. 
is not less interested in the murder of his illegiti¬ 
mate ohildren. He often contrives in order to con¬ 
ceal his shame from the general public. Perhaps he 
is the more interested party. Moreover, it is not 
also improbable that a woman may not consent to 
kill even her illegitimate child. This often happens 
& is but natural. Even unmarried girls do not dare 
to kill their illegitimate children. The motherly 
love is so intense. It is some outside agency that 
accomplishes the job. I am not at all prepared tc 
say that conclusive presumption should always be 
taken in favour of woman but what I mean to 
say is that it 13 not improbable that a woman may 

U ?\a C f °^f eD , fc t0 the killing of her illegitimate- 
chdd & the lover may kill it against the wishes of 

he woman. It was at the earliest possible oppor¬ 
tunity that the applt. mentioned the name of 
bhyamlal, when she was about to ha taken tc the 
thana, The evidence of Dr. Ohhoteylal discloses 
that the child sucked milk before its death. I have 
no difficulty in holding that this milk must be the 
m.lk of mother of the child. Who made tbo child 
to suck m.lk from tbe breast of its mother? The 
oniv answer in tho present case can be, the mother. 
The child at tho time of its birth, dees not "-ue 
rally begin to sink milk of its own accord. It i 9 

made to suck by anybody els j. A mother, who 
made her illegitimate child to su.k milk from her 
breast at the time of its birth, is entitled to the 
benefit of doubt that probably she did not, ac- 

nf-lo nh-m hri \ St ? fcCJmeflfc ,’. cousent - t0 fcbe murder 

of ohe child jus after its birth, but tbo child wa« 

murdered by her lover who was present bv her 
side at the time of the birth. Mt Motia says that 
she became unconscious. Women often become 
unconscious or semi-unconscious after the delivery 
of a ch.ld or at least they become so weak & ema 
ciated that they are rendered wholly unable to 
resist the attempts of their vicious lovers by theb 
side, who are bent upon doing any mischief. Ever 
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Hie re Mt. Motia is entitled to get the benefit of the 
doubt. 

[10] The learned Govt. Advocate has contended 
before us that the statement of the accased should 
not be believed, because sbe has not examined any 
witness in order to prove the correctness of her 
ratafcement. There is no question of believing or dis¬ 
believing the statement of the woman, the question 
is of giving the benefit of doubt to the accused. The 
benefit of doubt is not to be given only in case 
where the theory of the defence is accepted to be 
true, but on the assumption that the story of the 
defence might be perfectly true. Where the prosecu¬ 
tion fails to prove its case, or where the prosecu¬ 
tion is not certain as to what happened at the 
actual scene of occurrence, the accused need not 
examine any witness in support of his statement. 
The burden of proving the guilt of the accused, 
in all criminal cases, is on the prosecution. Even 
if there may be some defeofc or lacuna in the de¬ 
fence, not directly consistent with the innocence of 
the accused, the prosecution must prove the guilt of 
the accused beyond all reasonable doubts. The con¬ 
viction of the accused cannot be recorded because 
of the presence of that lacuna in his defence. There 
•is no obligation on the accused to produce any 
ovidenoe in his defence in the first instance. Unless 
& until the proseoution has established a prima 
facie case against the accused, no adverse inference 
can be drawn against him from the non-produc¬ 
tion of evidence by him. 

[11] For all these reasons, I think that the appeal 
of Mt. Motia must be accepted. Her oonviotion under 
3s. 317 , £ 04 , I. P. 0., cannot be sustained. I accept 
the appeal of Mt. Motia & acquit her. 

[12] Dave J.—I agree. 

B.G.D. Appeal allowed . 

A. I. R. (38) 1951 Rajasthan 126 [C. N. 55.] 

(JODHPUR BENCH) 

Sharma J. 

Ambalal Bhawaniram — Deft. — Applt. v. 
Shura Nathu — Pltf. — Besp. 

Seoocd Appl. No. 147 of 2005, D/- 24*11-1949. 

(a) Custom (Mewar) — Pre-emption — Custom of 
ore-emption prevails in the whole of Mewar. 

“ [Para 7] 

(b) Pre-emption — Right of — Preferential right — 

Pre-emptor’s house adjacent to house in dispute & its 
saves discharging water in such house — Pre-emptor 
is both Shafee Jar & Shafee Khalit & has preferential 
right to pre-empt. [Para 8] 

(c) Pre-emption—Right of —Residence of pre-emptor 

— Relevancy. 

The law of pre-emption does not lay down that pre- 
omptor should also be resident of 6be place where the 
property sought to ba pre-empted is situated. [Para 8] 

(d) Civil P. C. (1908), S. 100 , O. 8, R. 2—New pleas 

_ Pleas not taken in written statement in trial Ct. 

nor set up in grounds of first appeal — Pleas held 
could not be raised in second appeal. (Para 6] 

Anno. C. P. C., S. 100, N. 55 ; O. 8, R. 2, N. 1. 

Bhagicati Lai —for Applt.-, H. L. Kavadia—for Resp. 

Judgment.— This is an appeal by one of the 
lefts, against the appellate decree of the learned 


Ses. J. Rajasamand in a suit for pre-emption & 
arises under the following oircumstances : 

[sl The pltf. Bhuralal filed a suit for pre-emp- 
tion against the applt. Ambalal & Nanda resp. 3 
for the pre-emption of a house belonging to Nanda 
reap. 2 situated in Mauza Gilcond in the Ot. of the 
Disfc. Munsiff Chittor at Kapasan. It was alleged 
that the plaintiff had his own house adjacent to 
the house in suit in which the drains-of the plain¬ 
tiff's house discharged watec. At first it had been 
agreed between the pltf. & Nanda that the house 
would be sold to the pltf. But subsequently Nanda 
changed his mind & sold the house for an ostensible 
sum of Ra. 360-0*0 to Ambalal applt. on 6-8-1946. 
It was pleaded that the custom of pre-emption 
prevailed in the village Giloond & also that the 
real consideration was Bs. 300-0-0. The pltf. claim¬ 
ed pre-emption on the payment of the sum found 
due by the Ct. The deft. Nanda did not contest the 
euit but the applt. objected to it on the following 
grounds : (i) The pltf. had given his wrong paren¬ 
tage in the plaint & was not a resident of Giloond 
but of village Pachmata. (li) The pltf. refused to 
purchase the houee when offered to him & was 
therefore not entitled to pre-empt it. (iii) The 
pltf. was not entitled to bring a suit for pre-emp¬ 
tion haviDg alleged that an agreement of sale of 
the house m suit had been previously arrived at 
between him & Nanda. (iv) The applt. having been 
a mtgee. with possession of the house in suit for 
about 40 years had a preferential right to purchase 
i. (v) The suit for pre-emption had been brought 
mala fide. 

[3] The learned Munsif struck the following 
issues : 

(i) Are the pltf. & deft. 3 (Nanda) co-sharers & 
residents of Guloond ? 

(ii) Does the custom of pre-emption prevail in 
village Giloond ? 

(iii) Did deft. 2 sell the house of the pltf. 

(iv) Is the consideration of R8. 350 fictitious ? 

(v) Has the pltf. a preferential right of pre-emp- 
tion against the deft. X (Ambalal) ? 

(vi) To what relief is the pltf. entitled ? 

[ 4 ] The learned Munsiff gave his findings on all 
the issues excepting No. 4 in favour of the pltf. & 
consequently deoreed the suit on payment of 
rs. 360 - 0 - 0 . Againet this deoree the applt. went in 
appeal & the learned Dist. J. Rajasamand who 
heard it confirmed the deoree of the first Ct. & 
dismissed the appeal. The deft. Ambalal has came 
in appeal to this Court. 

[6J Four points were urged in this appeal. 

(i) It was not proved that the custom of pre¬ 
emption prevailed in the village Giloond. 

(ii) The pltf. having not set up any claim pre¬ 
vious to the suit, the suit was not maintainable. 

(iii) The pltf. not being the resident of mauza 
Giloond was not entitled to pre-emption of the 
house in suit. 

(iv) The applt. having spent a good deal o' 
money over repairs ought to get the cost of repairs. 
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[ 6 ] I may say at the outset that the points 
Nos. 2 & 4 were not taken in a written statement 
by the applt. If he wanted to oontest the suit on 
these grounds it was his duty to have taken them in 
his written statement. This he did not do <fe con¬ 
sequently no issues were framed thereon. He did 
not set up these pleas even in his grounds of appeal 
before the learned appellate Ct. I cannot allow him 
to base his appeal on these grounds under the cir¬ 
cumstances of the case & they are consequently 
rejected. 

[71 As regards the point No. 1 it has been proved 
by the evidence led by the pltf. that the oustom of 
pre-emption prevailed in Mauza Giloond. It is also 
supported by a judgment of the final Ct. of Appeal 
Mewar in Appeal No. 3 of 2000, Vishnulal v. 
Fazal Hussain, dated 18 April 1945, produced 
by both the parties that the custom of pre-emption 
prevailed in the whole of Mewar. Under these 
circumetance3 the lower Cts. were p9rfeotly justified 
in holding that the oustom of pre-emption obtained 
in Giloond which is in Mewar. 

[8] As regards point No. 3 it has been proved 
that the pltf. has his house adjacent in the hoose 
in dispute & that the eaves of the pltf’s house dis¬ 
charge water in the house in dispute. He is, there¬ 
fore, both a Shafee Jar & Shafee Khalit. The law of 
pre-emption does not lay down that a pre-emptor 
should also be resident of the plaoe where the pro¬ 
perty sought to be pre-empted is situated. This 
ground too has no force. 

[9] The appeal is dismissed with costs to the 
contesting reaps. 

G.M.J. Appeal dismissed. 

A. I. R. (38) 1951 Rajasthan 127 [C. N. 56.] 

Ranawat & Mehta JJ. 

Birma — Appct. v. Stats. 

Habeas Corpus Appln., D/- 17-3-1950. 

(a) International Law — Treaty — Constitution of 
India, Art. 363. 

Treaties which are part of the international law do not 
form part of the law of the land unless expressly made so 
by tho hRelative authority. [Para 11] 

(b) Criminal P. C (1898), S. 491— Extradition treaty 
not having force o* municipal law -Detention under— 
Validity — Constitution of India, Arts. 21, 226 & 372. 

The extradition treaty between the former Dholpur 
State Sc tho British Govt, not having been incorporated 
into the law of that State by legislative enactment cannot 
be regarded as a part of the Munioipal law of the Dholpur 
State & the detention of ft person undor tho provisions of 
such treaty cannot b« 6aid to be according to procedure 
established by law within tho meaning of Art. 21, Const. 
Ind. & as such, is invalid. The praotico of surrendering 
fugitive criminals in accordance wilh the treaty followed 
by the former Dholpur State till the time of its merger 
cannot be deemed to be a law that can be continued under 
Art. 372, Const. Ind. [Para 11] 

Anno. Cr. P. C., S. 491 N. 7. 

2i. P. Modi — for Appct.; R. K. Rastcgi, Advocate- 
General — for the State. 

Ranawat J —This appln. has been filed under 
S. 491, Criminal P. 0., on behalf of Birma Nai who 


was arrested on 7-1-1950, under orders of the Disfc^ 
Mag. Dholpur. 

[2l It is alleged on behalf of the petnr. that at 
the request of the U P. Go?fc. forwarding prima- 
facie evidence against him the Legal Remem¬ 
brancer of the Govt, of the United States of Matsya, 
ordered the Diet. Mag., Dholpur to surrender him. 
to the Dist. Mag. Agra to stand his trial in a> 
caee under 8. 396, Penal Code pending in his Court. 
The Dist. Mag. at first after having scrutinis¬ 
ed the prima facie evidence had declined to> 
surrender Birma to the U. P. Govt., but when he 1 
received an order from the Legal Remembrancer to 
the United States of Matsya be caused Birma to be- 
arrested on 9-1-1960, for beiDg surrendered to the- 
U. P. Govt. 

[3] It has been argued by the advocate of the- 
petnr. that there is no law in force in the area of 
the Dholpur State relating to tbe extradition of 
fugitive criminals. The DiBt. Mag., Dholpur, had* 
therefore, no authority to order his arrest or 
surrender., 

[ 4 ] It is further alleged that there was a treaty 
entered into between the British Govt. & the- 
authorities of the Dholpur State regarding extradi¬ 
tion of the fugitive criminals but it was not in- 
oorprated in any law & that treaty cannot, 
therefore, be deemed to be law within the meaning 
of S. 21, Const. Ind. 

[6] The Govt. Advooate has conceded that 
there is no law in force in the area of the them 
Dholpur State on the subject of the extradition of 
fugitive criminals, except a treaty between the> 
British Govt. Sc the Dholpur State. He has argued 
that the provisions of the Treaty which was entered 
into between the British Govt. & the Dholpur State 
should be regarded aB having the force of law Sc. 
the arrest & detention of the petnr. should be 
desmed legal under the provisions of that treaty. 

[6] The question therefore, arises whether a, 
treaty can be regarded as having the force of lav/ 
& whether in view of ike provisions relating to the 
fundamental rights in the Const. Ind. the arrest & 
detention of the petnr. can be considered legal. 

[7] In vol. 6 part v at paras 678 Sc 679 of the 
Halsbury’s Laws of England, it is laid down at 
follows : 

"678. Treaties. — Treaties or contracts between nation 
Sc nation, which are also known under the name of 
convention?, declarations, protocols, or gereral acts, are 
usually agreed upon by agents appointod by the treaty 
making authority in either Scale the English agents foe 
such purposes being appoint©! by the Grown. 

Where pleni potentiaries, or agente invested with full Sc 
unlimited powers, are appointed, the terms of the treaty as 
agreed upon by such agents are invariably (though not 
necessarily, it seems) reduced into writing & signed A; 
sealed by them, when the treaty beoomes binding In 
general, though subsequent ratification by the sovereign 
power ia usual. Where tho agents are acting under a 
limited authority, tbe agreements como to are usually 
tormed sponsions, & must bs either tacitly or explicitly 
ratified by tho sovereign power in the respective States 

The Great Seal of the United Kiogdom ia to be used lot 
sealing all treaties with foreign princes & States, 
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679. Parliamentary Sanction to Treaties. —Treaties 
thus concluded are in general binding upon the sub¬ 
ject without express parliamentary eanotion; but the 
previous consent of, or subsequent ratification by, the 
legislature is legally necessary to their validity in certain 
'oases. 

Thus, though treaties relating to war & pence, the 
oession of territory, or concluding alliances with foreign 
powers are generally conceded to be binding upon the nation 
-without express parliamentary sanction, it is deemed safer 
to obtain Buch sanotion in the case of an important cession 
of territory. And where taxation is imposed or a grant 
from the public funds rendered necessary, or where the 
existing laws of trade & navigation are affected, or where 
the private rights of the subject are interfered with by a 
treaty concluded in time of peace, it is apprehended that 
the previous or subsequent consent of Parliament is in all 
oases required to render the treaty binding upon the sub¬ 
ject & enforceable by officers of the Crown. But where the 
treaty is made to put an end to war. or, possibly to 
prevent war, on publio grounds & for the publio safety, it 
is doubtful whether the sanction of the Parliament would 
be always required. In all cases, however, the Cts. are 
competent to inquire into matters involving the construc¬ 
tion of treaties & other acta of state; & the plea of an act 
of state, or that the matter Involves the construction of 
treaties affords no valid defence to an action agaiDst 
officers of the Crown for interference with the private 
rights of a British subjeot. 

[8] In the Parlement Beige , (1879) 4 P. D. 129, a 
question arose regarding validity of the treaty 
involving interference -with the private rights. The 
question in this case was whether the Crown had 
power by treaty to confer upon in Belgian packet 
boats the status of ships of war when in British ports 
Sc thus render them immune from actions brought 
by a Brtish subjeot. Sir R. Philiimore held that 
•the making of such a treaty was 

J ‘a user of the treaty-making powerof the Crown without 
precedent, & in principle contrary to the laws of the con¬ 
stitution” (ibid., at p. 154). 

The judgment in this case was subsequently revad., 
by the Ct. of Appeal, but upon other grounds. Ia 
Walker v. Baird , (1892-A. O. 491:61 L. J. P. O. 92) 
an action was brought against an officer of the 
Crown for acts of interference with the pltf’s. lobster 
fishery, Sc the principle involved in the defence was 
that the Crown could bind its subjects by treaty 
(at any rate when made to put an end to war or to 
prevent war), that it is an offence by the common 
law to disobey the provisions of a publio treaty or 
modus vivendi, of the kind in question & that 
aots of the executive in enforcingobed.ence ?o such 
ft treaty do not give a cause of action (see ibid 

at P 492). The P. C. did not give any decision as 
to the powers of the Crown in such cases, but 
held that the deft’s acts could not be justified on 
the ground that they were done by the authority 
of the Crown for the purpose of enforcing obedi¬ 
ence to a treaty or agreement entered into by the 
Crown & a foreign power (ibid, at pp. 496, 497). 

[9] It would appear from the extracts quoted 
above that in England under common law a 
treaty requires the sanction of the Parliament to 
mike it enforceable by the officers of th3 Crown 
Sc binding upon th9 nation in cases where it inter¬ 
feres with the private rights of a subject. 

[10] A similar question arose in the case of 
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Mangilal v. Sarkar in the Ct. of the Pinal 
Appeal, Udaipur, regarding validity of an extra¬ 
dition treaty between the States of Udaipur & 
Gwalior whioh was not enacted into a law. The 
following extract from the judgment of the Ot. 
of Final Appeal is reproduced below as it throws 
much light on the question involved in this case: 

•‘A treaty was entersd into between the Mewar State, 
& the Gwalior State relating to extradition in the vear 
1915. 

Pursuant to the treaty, however, no extradition law 
appears to have been passed by Sbriji though executive 
orders to diet, officers appear to have been passed on 
3-2-1915. It is unfortunate that in a matter like extra¬ 
dition there should have been no law expressly brought 
into force in Mewar- The law of extradition wa3 stated by 
Lord Russel C. J. in Be; Arton (1896) 1 Q. B. (No. I), 
108 : (65 L. J. M. C. 23) at p. 111-2. 

‘The law of extradition is without doubt founded upon 
the broad principle that it is to the interest of civilised 
communities that crimes, acknowledged to be such should 
not go unpunished & it is part of the oomity of nations 
that one State should afford to another every assistance 
towards bringing persons guilty of such crimes to justice. 
But in the application of this principle in certain matters, 
such as the conditions upon which, and the class of 
Crimea in respeot of which, extradition is to be granted 
& the formalities to be observed upon an application for 
extradition are primarily matters for two political powers 
concerned to arrange in the first instance by treaty; hav¬ 
ing arranged them by treaty, the next step is by legisla¬ 
tive enactment to give them tbe form of law & to express 
in an Act of Parliament the conditions & tbe limitations 
imposed upon the grant of extradition & tbe olass of 
crimes to whioh extradition is to apply. It is to tbe ex¬ 
pression of tbe legislature in Acts of Parliament & to 
that alono that judicial tribunals can refer ” per Lord 
Buseel C. J. in Re.. Arton (1896) 1 Q. B. 101, p. 111-2, 
(65 L. J. M. C. 23). 

Mere execution of treaty for extradition cannot by 
itself be treated as equivalent to enacting law carrying it 
into effect. Treaties whioh are part of international law 
do not form part of the law of the land unless expressly 
made so by the legislature. Oppenheim, International L»w 
Vol. 1 p. 38. The same is the position under the Govt, 
of India Act, 1935.'Implementing of treaties & extradition, 
Sch. Vi I, list I, item 3 are both matters for which there 
must be legislation before aotion can be taken. 

The Mewar Govt, appears to have proceeded throughout 
on the basis that merely signing of tbe treaty & issue of 
executive orders to dist officials was sufficient to make its 
stipulations binding upon its subjeota, the Cts. & officials* 
But the official publication of a treaty by the Govt, 
under international law will be sufficient only if the 
Municipal law of that State justified it. It appears that 
the Mewar Govt, have been acting for many years on the 
footing that the t/eaty & tbe orders of Bhriji operate as 
Municipal law. Even the treaty with the British Govt, 
made on 16-12-1868 & found in Aitcheson’s Treaties. 
Vol. Ill p. 36 does not appear to have been brought into 
operation by legislative enaotment. Under Art. XXIV 
Cl. 4 (1) ot the Constitution all laws in force on the 
date of its promu'gation have been continued as suoh 
after its promulgation, but in our opinion a practice of 
the kind aforesaid canDOt be deemed to be a law which 
ia continued by the Constitution.” 

[ll] It may fce noted that the treaty between 
the British Govt. & the Dholpur State after it 
was signed was not given the form of law by 
means of a legislative enaotment. But it was being 
acted upon by the Dholpur State authorities up 
to tbe time the State was merged into the United 
States of Matsya as if it was good law. Perhaps 
nobody may have questioned its legality. All 
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laws that were in foroe in the then Dholpur State 
& subsequently in the United Spates of Matsya 
continued to be the laws in foroe in the area of 
the former Doolpur State, firstly under the provi¬ 
sions of the Ordinance No, 1 of the United States 
of Rajast'ian & subsequently by virtue of B. 872, 
Const. Ind. Treaties which are part of the inter¬ 
national law do not form part of the law of the 
land unless expressly made so by the hgislative 
authority. In the pres rat case the treaty remained 
a treaty only A no action was taken to incor¬ 
porate it into a law. That treaty cannot, there¬ 
fore, be regarded as a part of the Municipal law 
of the then Dholpur State. & the praotice of sur¬ 
rendering fugitive criminals, which was being 
followed by the former Doolpur State cannot be 
deemed to be a law that could be continuel under 
8. 372, Coast. Ini, 8. 21, Const- Ind. lays down : 

“that no person shall be deprived of his life or per¬ 
sonal liberty exoept according 10 procedure established 
by law." 

When the extradition treaty of the Dholpur 
State is, as discussed above, held not to possess 
the force of law the liberty of a citizen of India 
cannot be taken away under it. Ths detention of 
the petor. under the provisions of this treaty can- 
aot, therefore, be held valid, because it cannot be 
said to be according to procedure established 
by law. 

[ 12 ] The other argument of the learned coun¬ 
sel of the petnr. might also be not without force 
that oven supposing that the extradition treaty 
was good law the detention of the petnr cannot be 
justified under its terms, because under the terms 
of treaty only non-Dholpur Sta o subjects could 
be surrendered if they took shelter within the 
territories of the Dholpur State after having com¬ 
mitted an offence in the British territories, & 
there is no provision whatsoever in the tready of 
surrender of a Dholpur State subject. The petnr. 
was a subject of the Dholpur State & is now a 
citizen of the Stito of Rajasthan. In view of the 
foregoing discussion of the legal position of the 
treaty, it is not very necessary here to go into the 
interpretation of the terms of that treaty. 

[13] In conclusion it may be observed that the 
detention of the petnr. being not in accordance 
with the procedure established by law an order 
under 8. 491 to set Km free should be made. This 
rotn. is accepted & it is ordered that Birma Nai 
vhe set at liberty forthwith. 

Ci4] Mehta J —I agree. 

Petition allowei. 

A. I. R. (38) 1931 Rajasthan 129 [G . N. 57.1 

(JODHPUR BENCH) 

Gopta & Kaul JJ. 

Kartar Singh Kishxn Singh — Applt. v. Raj. 

Criminal App. No. 10 of 1948, D/- 5-12-1949. 

(a) Penal Code (I 860 ), S. 96 - Private defence - 
rlea of. 

„n^ n !S CC *l l0 ' ed v. per ^ n oan ’ under certain circumstances, be 
allowed the benefit of the plea of salf-defenoe on the basis 
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of proseoution evidence itself, whether or not he has ape* 
oifioally taken that plea at the trial. [Para 6] 

Anno. Penal Code, 8. 96, N. 8, Pt. 1. 

(b) Penal Code (1860), Ss. 300, 302, 304, Pt. 1 — 
Sudden & unpremeditated fight — Both parties inflict¬ 
ing injuries by weapons — Death of one person — Case 
held covered by exception 4 of S. 300 — Conviction 
under S. 302 altered to that under S. 304, Pt. 1 — 
Sentence of transportation reduced to 5 years R. I. 

[Para 8] 

Anno. Penal Code, S. 300, N. 26; 8. 302, N. 3; S. 304, 
N. 7, 8. 

Suryakaran—for Applt.’, Govt. Advocate—for Raj. 

Judgment.—This is an appeal by Kartar SiDgh 
who has beea oonvioted of culpable homicide 
amounting to murder & sentenced under S. 802, 
B. P. 0. to ' transportation for life i. e , life im¬ 
prisonment". The prosecutioa case is that on the 
evening of 9.1.1948, one Amar Singh Sikh of village 
Parangwali had arranged a wrestling competition 
on the completion of an “Akhand Path’*, that the 
deceased, Gurba3han Singh, who belonged to chak 
No. 40P, had gone to witness the wrestling, along 
with Munshi Singh p. w. 6 & his brother Karam 
Singh p. w. 7 & Kartar Singh p. w. 8 of the same 
chak that the applt. had also gone to see the 
wrestling along with the co-accused Tara Singh & 
Gurbux Singh, that after seeing one or two bouts, 
the deceased left for his chak at about 6 p. m., 
along with his aforesaid associate* Mnnsbi Singh, 
Karan 8ingh & Kartar Singh & that when the 
deceased had walked a distance of about 40 pacts 
from the place of wrestling all the three accused, 
who also were going along on the same route, sud¬ 
denly attacked the deceased, who was then a little 
behind hi3 companions. Kartar Singh applt, & 
Tara Singh are said to have caused injuries to the 
deceased with spears with which they were armed 
as a result of which he fell down & immediately 
succumbed to his injuries. Gurdayal Singh & Nand 
Singh, prosecution witnesses, who immediately came 
to the scene & Munshi Singh raised a hue & cry 
which attracted people from the village & the ao- 
oased then took to their heels. 

[ 2 ] The first information report of the occur¬ 
rence was lodged at police station Kesrisinghpur, on 
the night immediately following the occurrence, by 
Munshi Singh P. w 6 who was accompanied by 
one Ramprakash P. w. 6 of chak no. 40 F. All the 
three accused wore named in the report as having 
attacked the deceased & caused his death. 

[3] The post mortem examination of the body of 
the deceased revealed that he hal five marks of 
injuries on his body, of which no i on the right 
arm and injury no. 4 on the left side of the chest, 
above the heart were perforated injuries & injury 
no. 5 on the left arm was an incised wound while 
injuries nos. 2 & 3 appeared to have been oaused 
by a fall. Injury no. 4 was a grievous hurt which 
appeared to have been the oause of death by caus¬ 
ing rupture of the heart. Of the three persons 
named in the P. I. R, as assailants the police 
challaned only Kartar Singh applt. & Tara Singh 
under s. 302, B. P. 0. both of whom were commit- 
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ted to the Sessions Court, for trial under the same 
section. The Ses. J. sentenced the present applt. to 
life imprisonment under S. 302 & Tara Singh to 
R. I. for one year under S. 324, B. P. C. on 
23-7-1948. On appeal by Kartar Singh alone the 
Bikaner H. 0. by its order dated 10 9-1948 re¬ 
manded the case for retrial on the ground of 
non compliance, by the Sessions Court with the 
provisions of S. 342. B. Or. P. 0. The learned Ses. 
J. has after re-trial, again sentenced the applt. as 
already stated above. 


by the applt. in exercise of the right of private 
defence, when he himself was attacked by the 
deceased. In support of this argument he relies on 
the nature & number of the injuries proved to have 
been found on the body of the applt. himself & on 
certain statements made by the alleged eye wit¬ 
nesses themselves. The applt. according to medical 
evidence had aB already stated, two injuries which 
appear to have been caused by some blunt weapon 
& two incised wounds. According to Munshi Singh* 
Karan 8ingb, Kartar Singh & Gurdayal Singh pro¬ 


[4] The facts which could afford a clue to the 
motive for the crime are that Mt. Gurdayal 
Kunwar, sister of the deceased, was married, about 
12 years before the occurrence, to Megha Singh of 
village Bampura Phool. Five or six years after 
the marriage, she eloped with the applt from a fair, 
after which she remained with him for about 2 ^ 
years & had also a child from him. Subsequently 
the deceased & Hari Singh, the father of Mt. Gur¬ 
dayal Kunwar, recovered her from the house of the 
applt. & on the refusal of her previous husband to 
take her back, got her married to Munshi Singh 
P. w. 6 with whom she had been living till the da'e 
of occurrence. A criminal case was instituted by 
the applt. agamst Munshi Singh & his brother 
Karan Singh, in connection with the taking away 
of Mt Gurdayal Kunwar & keeping her in their 
custody, but the cose had been dismissed, before 
the present occurrence took place. It is alleged 
that the applt. was harbouring a grievance against 
the deceased on acconnt of his hand in the removal 
of Mt. Gurdayal Kunwar from the applt.'s keeping 
after she had eloped with him. The deceased had 
for some months before the occurrence, been 
living with his sister Mt. Gurdayal Kunwar & her 
present husband Munshi SiDgh, in chak no. 40F & 
the applt., it is alleged, assisted by the other accus¬ 
ed, took advantage of the opportunity, that he got 
on the date of occurrence & killed him. 


[5l During the police investigations, the applt. 
who also bad injuries on his person, was examined 
by Dr. Nirmal Singh on the morning of 10-2-194 8 
& the result of the examination is recorded in the 
injury report Ex. P-11. According to this report & 
the evidence of Dr. Nirmal Singh (P W a) the 
applt had on his body four injuries of which No.l 
on the middle finger of the left band & injury 
N0 4 on the left shoulder were indeed wounds 
while the remaining two injuries appeared to have 
been caused by a blunt weapon. In the prosecu¬ 
tion story, as related by Munshi Singh, Karan 
Singh, Kartar Singh & Gurdayal Singh, alleged 
eye witnesses, on whose evidence the prosecution 
case rests, the deceased is allege! to have struck, 
in his self defence, a blow to Kartar Singh applt. 
with a stick which he (the deceased) was carrying 


with him. 

[6] The main contention of the learned counsel 
for the applt.. Pt. Suryakaran Acharya, is that the 
injuries on the body of the deceased were inflicted 


secution witnesses, the deceased had only a stick in 
his hand with which as already stated, he dealt 
only one blow to the applt. when he himself was 
attacked by spears. In the first information re¬ 
port this blow is stated a3 having been struck on 
the left arm of the applt. while according to medi- 
oal evidence there was ODly one injury on the left 
arm, which was an incised wound. None of the 
prosecution witnesses has made any attempt to 
explain how the incised injuries were caused to the 
applt. nor is there any explanation as to how more 
than one injury has been caused to the applt. 
when only one blow of a blunt weapon was dealt 
with. Karan Singh P. W. 7 has stated that he can- 
not say whether the applt. Kartar Singh first 
struck the deceased with his spear or the deceased 
first struck the lathi blow to the applt. From thia 
evidence, Mr. Acharya seeks to make out that the 
deceased had some sharp weapon with h m at the 
time of the occurrence & that it was the applt. him¬ 
self who was fir^t attacked by the deceased & ifc 
was then that the applt. or his companion Tara 
Singh retaliated in Eelf-defenoe. We are, however, 
unable to agree with this contention of the learned 
counsel. At the trial the applt. never took the plea 
of self-defence. The two witnesses Rama Singh & 
Kalasingh, examined by him in his defence, havo 
said nothing which could be said to suppart, even 
indirectly, such a plea. Their evidence, on the con¬ 
trary, seems to suggest that the applt. was not on 
the scene at all. It is true that an aocused person! 
can, under certain circumstances be allowed thel 
benefit of the plea of self-defence on the basi3 of J 
prosecution evidence itself, whethec or not he has! 
specifically taken ;hat plea at the trial. In the pre-" 
sent case, however, there is nothing in the prose¬ 
cution evidence to suggest that the applt. acted in 
self defence in causing the injuries in question on 
the body of the deeeared. The argument cannot* 
therefore, be accepted. 

[7] Ther« iB, however, sufficient material in the 
evidence to indicate that the prosecution story as 
related by the alleged eye witnesses does not repre¬ 
sent the whole truth. As pointed out by Mr. 
Acharya there i3 no explanation in the prosecution 
evidence, of the incised injuries received by the 
applt. & their presence is inconsistent with the 
prosecution version that the deceased was carrying 
only a stick & inflioted a single blow with it to the 
applt., in eelf defence. The applt. had not one hut 
four injuries & they must have been caused either 
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by the deceased or jointly by him & one or more 
of his companions. 

[8] The evidence of Karan Singh P. W. 7, al- 
ready quoted, make3 it doubtful whether it wa9 
the deceased who was first to strike or it was the 
applt. Then again, the evidence of Amar Singh 
P. W. 10. lambardar of the village of occurrence, 
discloses that the deceased & Munshi Singh, Karan 
Singh & Kartar Singh prosecution witnesses were 
found by him to be drunk just about the time of 
occurrence. The evidence of Kala3ingh P. w. 2 is 
also practically to the same effect. This fact 
seems to make it probable that there was some 
quarrel between the parties under the influence of 
drink while they were both returning from the 
wrestling competition^ a fight ensued. As the prose¬ 
cution story stands, it also seems to us that no 
sufficient motive existed for the applt & his brother 
co-acoused to make a sudden attack on the decea¬ 
sed, beoauae the removal of Me. Gurdayal Kanwar 
from the keeping of the applt. appears to have 
been brought about more by her father Hari Singh 
than by tha deceased. To our mind, if the applt. 
harboured any ill will or grievance against any 
one it mu3t have been more against Munshi Singh, 
present husband of Gurdayal Kanwar with whom 
there had been oriminal litigation, than against the 
deceased. According to the Ses. J. himself, there 
seems to have beea a quarrel between the parties, 
while they were returning from the wrestling com¬ 
petition, followed by a mutual fight. In the face 
of the conclusions we have arrived at, we find it 
difficult to uphold the conviction of the applt. for 
culpable homicide amounting to murder. There 
seems to have been a sudden & unpremeditated 
fight during which the deceased & the accused b)th 
caused injuries to each other with weapons which 
they were carrying*with them & in our opinion the 
applt’s. case would be covered by exception 4 to 
8 . 300, Penal Code. The offence of the applt., 
therefore, falls under 8. 304 part i, Penal Code. 
We, aooordiDgly, accept the appeal, after the con¬ 
viction of the applt. from one under 8. 308 to that 
under S. 304 part I, Penal Code. & reduce the sen¬ 
tence to R. i. for five years. 

D'R R’ Order accordingly. 

A. I. R. (38) 1931 Rajasthan 131 [C . N. 58.] 

(JODHPUR BENCH.) 

Gupta J. 

Hanuman & another — Appcts. v. Raj. 

Criminal Rovn. No. 16 of 1949, D/- 7-11-1949 

investigation? 1 P ' C< ^ S ' 156 -^—' 0 . police 

After the police had once put up a oomplete ohallan 

against A, in which B was oited and examined as a wit¬ 
ness and cass wag pending before a Magistrate, the aotion 
of police in resuming investigation and putting up a new 
ohallan againat B, as a result of the further investigation 
is unauthorised and unlawful. fParn. ai 

Anno. Cri. P. G., S. 158, N. 7. J 

unde^a'm* 1 p ' C ' (1898) ' s ' 192 - Elfe<:t oi trans, « 


The transfer of ease provided in S. 192 means the 
transfer of the judicial investigation into any ofience and 
not merely with referenoe to some of the accused concern¬ 
ed in offence. [Para 6] 

When as a result of investigation of an offence by the 
Polloe a ohallan has been put up by the Police before a 
particular Magistrate, then, any further or supplementary 
ohallan, if one oan be put up, has to be put up before the 
same Magistrate before whom the former ohallan had been 
put up or before the Magistrate who took cognizance 
of the oase on transfer to him and not before any other 
Magistrate. [Para 6] 

Anno. Cr. P. C., S. 192, N 8. 


B. Lagga Ram — for Appcts ; A. O. A.'& Q. A.—for 
Raj. 


Order—This is a reference made by the District 
Magistrate, Cehuru, who has recommended that 
th8 proceedings taken by the First Class Magis- 
trate Rajgarh, being without jurisdiction be ques¬ 
tioned by this Court. The facts relevant for the 
present purpose are stated as below : 

[ 2 ] On 14 1-1949 a report of thelt waa made to 
the Railway Police Rajgarh, who after making 
necessary enquiry, challaned one Naurang under 
8. 320, Penal Code, in the Court of the Additional 
Distriot Magistrate, who transferred the oase to the 
file of Tehsildar at Rajgarh. On 9-2 1949, as a 
result of further investigations while the Tehsildar 
was trying it, the oase against Naurang was with¬ 
drawn. On 16 2 1949, the Police put up another 
challan based on the same report, against one 
Hanuman & his brother Rupa. It may be men¬ 
tioned here that Hauuman bad been produced as a 
prosecution witne.-s in the challan against Naurang. 
This latter challan was not put up either before 
the Additional District Magistrate bafore whom 
the former challan was put up or before the 
Tehsildar who had taken cognizance of that chal¬ 
lan, but, it was put up before the Magistrate, First 
Class Rajgarh. On 12-3-1949, an application was 
presented to the trial Court on behalf of the accused 
raising two objections to the effeot that the ohal- 
lan did not lie and that the Magistrate had no 
jurisdiction to take oognisance of the oase. The 
Magistrate, however, paid no heed to these objec¬ 
tions even thsugh by one cf them his very juris¬ 
diction was chalUnged by the accused and they 
were pressed from time to time. It is alleged on 
be'ualf of the accused that the Court put off consi¬ 
deration of the objections by saying that they will 
bo considered at the stage of framing of charge. 
It is not for the first time that this allegation is 
made in tho appeal. Similar allegation appears 
to have been made before the Magistrate himself 
(vide application, dated 9-5 I9i9, by the counsel for 
the acoused). The proceedings were in spite of the 
objections continued and ultimately on 4 - 5 - 1949 , 
the accused were charged with an offence under 
8. 379, Penal Code, without deciding the objections. 
Thereupon, another application, already referred 
to above, waa made on behalf of the acoused on 
9-6-1949 and it has been very oursorily dismissed 
as it appears from the order of the Court of that 
date. The course adopted by the Magistrate is, to 
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say the least, highly undesirable. The accuEed 
thereupon went up in revision to the District 
Magistrate who has, as had already been stated, 
accepted the revision petition and made this 
reference. 

[3] Two questions have been raised in this 
reference. Firstly, it is said that the Police, hav¬ 
ing put up on a final challan against Naurang, 
which they subsequently withdrew, had no power 
left in tbem to put up another fresh challan against 
the applicants on the same report. Secondly, it 
is said that the subsequent challan, if the Police 
could put up any, could be put up only before 
that Court which bad taken cognisance of the 
former challan on transfer or before the Court 
before which the firBt challan was originally put up. 

[4] It has been argued by the learned counsel 
for the applicants that the power of the police in 
the matter of investigation of cognizable offences 
in respect of which information is given fo the 
police are defined in the Code of Criminal Proce¬ 
dure, that when an investigation has been completed 
ard a case sent up under 8. 173 of the Cede, the 
police has no power to resume investigation a 3 is 
allegtd to have been done in this ca^e, that it is 
no case of the prosecution, that the case was 
incomplete when Naurang was ohallaned and was 
put up under s. 170, Criminal P. 0., or that the 
accused in this case had been mentioned in the 
former challan as those who had not been challan- 
ed and that the entire proceedings beginning 
with the resumption of investigation by the police 
when the former case was pending before the 
Tehsildar, Rajgarh, and ending with the with¬ 
drawal of that oase and putting up of this fresh 
challan against the present accused were unautho¬ 
rised and unlawful and that the First Clas3 
Magistrate, Rajgarh, must not have taken cogniz¬ 
ance of the new challan. The learned Government 
Advocate has not controverted the allegation made 
on behalf of the accused that when Naurang was 
challaned, the investigation bad been completed 
or that the names of the accused were not men¬ 
tioned in the challan as accused not challaned. 
Under the circumstances, it is very dear that, 
after the police had once put up a complete challan 
against Naurang in which one of the applicants— 
Hanuman—was cited and examined as a witness 
and the case was pending before a Magistrate, the 
aotion of the police in resuming investigations and 
putting up a new cballan against the accused a3 
a reeu’t of those further investigations was un¬ 
authorised and unlawful as has been held in the 
decision reported in Emperor v. Alt, A. I. R. (19) 
1932 Lah. 611 : (33 Or. L. J. 912) cited by the 
learned counsel for the accused. The cballan being 
unauthorised and unlawful, the proceedings taken 
jby the Magistrate are invalid. 

[5] Coming to the eeoond question, the learned 

I counsel for the applicant has argued that, when as 
a result of investigation of an offence by the police 
a ohallan,—complete or incomplete—has been put 


Khema a. I. 

up by the police before a particular Magistrate, 
then, any further cr supplementary ohallan, if one 
can be put up, has to be put up before the same 
Magistrate before whom the former cballan bad 
been put up or before the Magistate who took 
cognizance of the oase on transfer to him and not 
before any other Magistrate. He contends that the 
new challan against the accused should have been 
put up, if at all it could be put up, directly before 
the Tehsildar, Rajgarh, who was, on transfer of 
the case to him on the former challan, vested with 
the full seisin of the whole oase and rot only with 
the trial of the offence with reference do the aocus- 
ed named in that challan. The learned Govern¬ 
ment Advocate had no effective answer to make. 
The argument of the counsel for the accused is 
based on the provisions of the Code cf Criminal 
Procedure made in 8. 192. The relevent words of 
the section are: “ Any Chief Presidency Magistrate, 
District Mag slrate or Sub.Divis : onal Magistrate 

may traesfer the case, of which. The 

transfer of a case, provided in the section, has been 
held to mean by the High Courts in the Indian 
Dominion, the transfer of the judioial investigation 
into any offence and not merely with reference 
to some of the accused concerned in the offence: 
vide Deonarain Singh v. Emperor , A.T.R. (20) 1933 
pat- 244 : (35 Cr. L. J. 633). In my opinion this 
contention of the learned counsel is perfectly sound 
and must prevail. The only Magistrate who could 
take cognizance of any subsequent challan was 
the Tehsildar to whom the case had been trans¬ 
ferred by the Additional District Magistrate on the 
previous challan and the Magistrate First Claes, 
Rajgarh, has no jurisdiction to accept the subse¬ 
quent challan aDd to proceed to try the accused. 

[6l The reference made by the District Magis¬ 
trate, Churu, is accepted, the proceedings taken by 
the Magistrate, First Olass, Rajgarh are set aside 
and the accused are set free. It is the investigation 
not properly conducted by the police which is res¬ 
ponsible for the accused escaping their trial and 
the police have to thank themselves for the result. 
V.B.B. _ Conviction set aside. 

A. I. R. (38) 1951 Rajasthan 132 [C. N. 59.] 

Shabma J. 

Dalu & another — Plt/s. Appcts. v. Khema & 
others — Defts.—Opposite Party. 

Civil Revn. No. 136 of St. 2005, D/-25-10-1949. 

(a) Civil P. C. (1908), O. 5, R. 17—Delt. reported to 
hive gone to another village—Affixure of plaint on 
outer door — No proper service. 

Where the process-server on coming to know that the deft, 
bad gone to another village affixes a copy of the plaint to 
the outer door of the deft, without enquiring whether there 
i6 any ageot or other person to accept service on his behalf 
the service cannot be said to be due eervice. It oannot be 
said in such a case that the deft, oannot be found after 
using all due & reasonable diligence. Moreover, O. 6, R. 1? 
requires the affixure of a copy of summons &not of plaint. 

[Para3] 

Anno. C. P. C., O. 5, R. 17. N. 4. Pts. 3. 4; N. 5 & 7. 

(b) Civil P. C. (1908), O. 9, R. 13, Proviso-Suit for 
possession of land jointly cultivated by defts. — Ex 
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parts decree — Appln. to set aside decree by one of 
defts.—Summons not duly served on such delt. -Ex 
parte decree must be set aside as against all of them. 

[Para 51 

Anno. C. P. C., 0. 5, R. 17, N. 23. 

Ooverdhan Lai Bhatt — for Appo's.\ Tej Singh Mehta 
—for Opposite Party. 

Order. — Thisig pltf’s. appln. for revn. of an 
order dated 19 7-1919 of the learned Munsiff Chittor 
Betting aside the ex parte decree dated 4-4 1949. 
The facts are as follows: 

[2] The pltf. appct. filed a suit for recovery of 
posssssion of certain land against the non-appot. 
Summonses were issued & a report was made that 
the process server went to the houses of the defts. 
on 17 2 1949 but they had all gone out to some other 
village.The process server again went to the vi l'age of 
the defts. & on 4-4-1949, ho personally served all the 
defta. except Hema with summonses. As regards 
Hema, his report was that he (Hema) had gone to 
Udaipur and therefore the copy of the plaint was 
affixed to h : s house. The case oame on for hearing 
on 4-4-1949 & because none of*the defts. appeared it 
was decreed ex parte. The defts., howewer, made an 
appln. for res‘oration on 29-4 1949 on the ground 
that they were not properly Berved with sum¬ 
monses.The learned Munsiff held that all the defts. 
exoapt Hema were duly served. As regards Hema 
he held that he was not duly served & consequently 
set aside the ex parte decree & restored the suit. 
Against this order the pltf. has come in revn. to 
this Ct. 

[8] I have heard the learned oounsel for both 
the parties. The question to be decided in the case 
is whether Hema deft, was duly served with sum¬ 
monses. According to the report of the process 
server himself, Hema was not served on 17 2-1949. 
As a matter of fact none of the defts. was served 
on that da e. Again according to the report of the 
process server dated 4-3-1949, Hema was not found 
in the village & was reported to have gone to 
Udaipur. A copy of the plaint was, therefore, affixed 
to his housa. The question is whether inspite of 
the faot that the process server knew that Hema 
had gone to Udaipur, the affixing of a copy of the 
plaint would be taken to be due service of the 
summons on him. Under o. 5, R. 17 , Civil P. C., 
whoro the deft, or his agent or such other parson as 
aforesaid refuses to sign the acknowledgment or 
whore the serving officer after using all due & re- 
asonable diligence cannot find the deft. & there is 
no agent empowered to accept service of the sum¬ 
mons on his behalf nor any other person on whom 
service caa be made, the serving officer shall affix 
a copy of the summons on the outer door or some 
other conspicuous pact of the house in which the 
deft, ordinarily resides or carries on businees or 
personally works for gain. By “such other person as 
aforesaid” is meant “other persms” mentioned in 
R. 16. In the present casj from the report of the 
process-server dated 4 3 1919, it is dear that he did 
no use all due & reasonable diligence in finding 
Hema. He was known to have gone to Udaipur & it 


cannot be said that he could not be found after the 
exercise of all due & reasonable diligence nor did 
the prooess-server try to find out whether there was 
any agent empowered to aocept service of the sum¬ 
mons on behalf of Hema as there was any other 
parson on whom service could be made. Under these ( 
oiroumstances, the process-server was not entitled 1 
to affix a copy of the summons on Hema’s house 
But when the affixing of the copy of summons i3 
not to be found in th9 report dated 4-3-1949, the 
only thing mentioned is that a 03py of the plaint 
wis affixed. R. 17, R. 5 requires that in order that 
the service of summons might be oonaidered to be 
due service a copy of summons should be affixed. 
The report of the prooess server shows as said above 
that only a copy of the plaint was affixed which 
was not due service according to law. I cannot, 
therefore, find any fault with the order of learned 
Munsiff. 

U1 It was argued on behalf of the appefc. 
that there was no complaint about the service 
of 4 3-1949, in the appln & therefore the lower Ct. 
should not have adverted himself to the endorse¬ 
ment of 4-3-1949. The complaint of the non-appot, 
Hema, was simple. He averred that the summons 
was not duly served on him. The report of the 
process-server himself supported this complaint. 
Therefore it cannot be said that the learned Alunsiff 
acted on no evidence in allowing the appot. Hema 
for restoration. 

[ 5 ] It was urg'd that at any rate the whole of 
the decree should not have been sot aside. Accord¬ 
ing to O. 9, r. 13 where the decree is of suoh nature 
that it cannot he set aside as against one deft, only 
who applies for restoration, it may be set aside as 
against all or any of the other deft. also. In the 
present oase, the dispute is about a certain piece of 
land which the non-appets. are cultivating. There 
is no allegation that each of the defts is in posses¬ 
sion of a specified portion out of that land. Under 
these circumstances, the decree could not be set 
aside against some defts. only. I do not find that 
in setting aside the dicree against all ffie defts. the 
lower Gfc. committed any illegally or material ir 
regularity in the exercise of his jurisdiction. The 
appln. is dismissed but under the circumstances I 
make no order as to costs. 

Revision dismissed. 


A. I. R. (38) 1951 Rajasthan 133 (C. N. GO.] 

(JODHPUR BENCH) 

Nawal Kishore and Bapna JJ. 

Suraj Mal and others— Applts. v. Moham 
med Biix and others — Resps. 

Second Appeal No. 2 of 1949, D/-17-1 1951. 


(a) Pre-emption - Right of vendee to improve his 
status after sale-Marwar Pre-emption Act, S. 7 

There is nothing fundamentally wrong in a vendee im- 
prov.ng his status subsequent to the sale and at anv time 
before the date of the suit for pre-emption in order 
ward of! a pre-emptor. Thus, if the right of pre-emption k 
lost because the vendee has improved his nlL! 
suit for pre-emption must fail. P 3 r ,? o n ’ 

L t nitt o 
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(b) Pre-emption — Preferential right to pre-empt_ 

Benami purchase—Introduction of stranger. 

A preferential or superior right of pre emption of a 
vendee is not affected by reason of the fact that the 
vendee makes the purchase of property in the name of his 
minor daughter. If the transaction ia benami then it oan- 
not be said that the right is lost by the introduction of a 
stranger. [p a ra 4 ] 

(c) Benami — Presumption as to advancement in 
England and benami in India. 

In England if the transfer Is in favour of the wife or 
child of the person who provided the consideration, the 
law presumes an intention to benedt the wise or the child. 
In India, however, where the property is purchased by the 
father in the name of bis 60 n and the latter olaims it as 
his own by alleging that the father intended to make a 
gift of the property to him, the onus rests upon him to 
establish such a gift. The presumption in India, therefore, 
is in favour of the transaction being benami. [Para 4] 

Amrit Raj—for Applts .; Radhamohan—for Resps. 

Nawal Kishore J. — This i8 a second appeal 
by the plaintiffs and arises out of a suit instituted 
by them for possession by pie-emption. 

[ 2 ] The property in dispute is a house marked 
A in the plan Ex. p. w. 1 on the record. It was 
sold by Partap Mal on 13-10-1944 to Mohammed 
Bux and the latter sold it again on 28-9 1946 to 
Bhanwar Lai and his lhiee eons Madan Lai, 
Paras Mal and Prakash Chand and his daughter 
Mt. Sunder Bai. In the meanwhile, Bhanwar Lai 
purchased bouse marked C in the plan in his own 
name and that of his sonB Madan Lai, Paras Mal 
and Parkash Chand adjoining the house marked A 
from Bansi Lai on 23-6 1946. There is another 
house marked B in the plan which had been pur¬ 
chased by Bhanwar Lai in the name of his wife 
Mt. Mansukhi Bai. Thus, on 1 10-1945, when the 
plaintiffs Suraj Mal, Shikhar Chand andNauratan 
Mal instituted the suit to pre-empt the sale of 
house marked A in the plan, Bhanwar Lai was 
already the owner of houses marked B and C as 
well. Accordingly, it was pleaded by him that 
since these two houses adjoined the house marked 
A on two sides and the area of these houses touch¬ 
ing house A was much larger than that of the 
plaintiffs’ house, he had a right of pre-emption 
Buperio? to that of the plaintiffs. A reference to the 
plan will show that the defendants* house touched 
the house at G, H, J, K, L and M while the plain¬ 
tiffs’ house touched it only at E and F. The plain¬ 
tiffs filed a replication stating that the houses B 
and o had been purchased after the sale of house A 
and, therefore, the vendees having improved their 
position after the sale of the disputed house could 
not be said to have a euperior right of pre-emption. 
It was further pleaded that Mt. Sunder Bai, 
daughter of Bhanwar Lai, who was associated in 
the purchase of the house in dispute was a straDger 
eo far as ownership of houses B and C was concern¬ 
ed and accordingly the vendees on account of the 
introduction of a stranger had given up their prefe¬ 
rential right of pre-emption in dispute. The trial 
Court decreed the plaintiffs’ suit but the learned 
District Judge on appeal dismissed it holding that 
it was open to the vendees to improve their posi¬ 


tion at any time before the date of tie suit and 
further that Mt. Sunder Bai was only a minor and 
since the purchase had been made by Bhanwar Lai 
with his own money, the transaction in the name 
of Sunder Bai was merely Benami and, therefore, 
did not affect the defendants’ superior title. 

[3] In this appeal the learned counsel for the 
appellants has contested the finding of the learned 
District Judge on both the points. So far as the 
first question is concerned, we have held in Mohan 
Lai v. Basula, Civil Appeal no. 6 of 1949: (A. 1. R. 
(38) 1961 haj. H7) after a review and discassion 
of the various authorities oited at the bar that 
there was nothing fundamentally wrong in ai 
vendee improving his status subsequent to the sale! 
in order to ward off a pre-emptor. Reference may I 
be made to Hans Nath v. Bagho Prasad SinQhX 
A. I. R. (19) 1932 P. C. 67 : (64 ALB. 189) where! 
the above proposition was enunciated. The learned* 
counsel for the appellants relied upon Amirul 
Mullc v. Mir Sayad, A. I. R. (29) 1942 Pesh. 46 : 
(201 I. G. 230) but we'have already discussed this 
judgment in the case referred to above and have 
taken a view wbioh is in consonance with the 
authorities of all the High Courts. Under the 
Marwar Pre-emption Act as well, according to 
8. 7, it is open to the plaintiff to enforce the right 
of pre-emption only if it is in existence at the date 
of the suit. In the circumstances, if the right is 
lost because the vendee ha9 improved his position, 
the suit must fail. 

[4] The learned counsel for the appellants next 
argued that since the property in dispute had been 
purchaEed in the name of Mt. Sunder Bai, she 
must be deemed to be the owner of it and, there¬ 
fore. stranger to property marked B and G on the 
plan. On this point the learned District Judge 
has come to the conclusion after reference to the 
evidence on record that the property had been 
purchased by Bhanwar Lai with hiB own money 
and that accordingly the name of Sunder Bai was 
mentioned only as benami. Apart from the state¬ 
ment of Bhanwar Lai, there are also statements 
of Madan Lai and Paras Mal which support the 
fact that Bhanwar Lai had paid the money and 
was alone the actual purchaser of the property. 
The learned counsel, however, urges that even 
though the money had been paid by the father, if 
the transfer is in favour of the child, an intention 
to benefit the latter must be presumed. This ia, 
however, not in accordance with the law prevail¬ 
ing in India, as held in Sahdeo Karan Singh v. 
Usman Ali t a. I. R. (26) 1989 pat. 462 : (184 I. o. 
113). In England if the transfer is in favour of the 
wife or child of the person who provided the con¬ 
sideration, the law presumes an intention to 
benefit the wife or the child. In India, however 
where the property is purchased by the father in 
the name of his son and the latter claims it as his 
own by alleging that the father intended to make 
a gift of the property to him, the onus rests upon 
him to establish such a gift. The presumption in 
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India, therefore, is in favour of the transaction 
being benami as held in Jai Kishen v. Parmeshri 
Das , A. I. R. (24) 1937 Lah. 471 : (171 I. O. 856). 

[6] Under the oircumstances, we agree with the 
view taken by the learned District Judge and 
hereby dismiss the appeal with costs. 

[6l Bapna J.—I agree. 

V.S.B. Appeal dismissed. 


A. I. R. (38) 1951 Rajasthan 135 [G. N. 61.] 

Kaul J. 

Heersingh & others—Appcts v. Raj. 

Criminal Revn. No. 28 of 1949, D/- 25-10-1949, 

(a) Evidence Act (1872), S. 1 — Criminal trial — 
Evidence —Prosecution story disbelieved as to most 
oi accused—Conviction of remaining accused. 

The proseoution story having been disbelieved not only 
as to most of the aooaaed persons & as to the nature of 
the oSence, but also as to the motive of the orlme <fc 
there being much conflicting theories even as to the time 
&■ place of the occurrence, the conviction of the other 
aooused cannot stand.lt is recognised principie that where 
a party comes into Ot. with a story which cannot be 
believed as to its essential details, it is impossible to rely 
on a part of the story for the purpose of convicting the 
aconsed. [p ara q] 

Anno. Evidence Aot, 3. 1, N. 12. 

(b) Criminal P. C. (1898), S. 225 — Charge under 
S. 147, Penal Code—Conviction under S. 325. Penal 
Code-Penal Code (1860), Ss. 147, 325 — (Bikaner), 
Penal Code, Ss. 147, 325. 

The oharge under S. 147, P. 0. having fallen through, 
& there being no reference, in the oharge, to the further¬ 
ance of a common intention nor to the speoifio aot of any 
of the accused, conviotlon of some only of the accused 
under S. 325, Penal Code, cannot be sustained, particu¬ 
larly when the proseoution story is unsatisfactory & unreli- 

* ble - CPara 6] 

Anno. Cr. P. C., S. 225 N 2; Penal Code S. 325, N. 5. 

B. Kesho Pd.—for Apfcts.-, A. O. A.—for Raj. 

Order.—This is a revn. directed againat an 
order of the learned Sea. J. Churu, confirming, in 
appeal, the convictiona of the appota. under 8. 825 , 

B. P. 0. by the Munaif-Mag. Sardarahabi. The 
Mag. had convicted thirteen accused persona, in¬ 
cluding the appcts. of an offence under 8. 147 , 
B. P. C. for riotirg, sentencing each to 3 month 3 

R. I. On appeal the learned See. J. upheld the con¬ 
victiona of the present appcts. only under s. 325, 
B P. 0. while acquitting them aa well as the 
remaining accused persona of the offence under 

S. 147, B. P. C. He, however, reduced the sentences 
of Hir Singh & Jaaia aocused persona from rigorous 
imprisonment to simple in view of their old age. 

[ 2 ] The case started on a report, made at Thana 
8ujangaih, on 30 8-47 at 4 P. M. by Ganesha 
Brahmin & Sukharam Jat of Maluaar alleging that, 
on the preceding night fifteen persons (named in 
the report), who were armed with guns & lathies 
broke into the hiu'e of Ganesha informant Si aftor 
one of them had injured him, demanded from him 
the keys of hia Kotha, on pain of death. It was 
further alleged that having also beaten Ganosha’a 
brother Duda Sc his wife & caused grievous in¬ 
juries to Mangha another of hia brothers, the 
accused persona forcibly took out Rs. 6000 belong¬ 


ing to the informant (Ganesha) & Ra. 600 belong, 
ing to Mangha. The aocused, it waa said, then 
entered- the house of Sukhram, informant 2 & 
after beating him, they forcibly took away cash 
worth Rs. 635 belonging to him. From there the 
aocused were said to have passed due into the 
house of Sohanlal Brahmin from where they looted 
cash amounting to Rs. 200 belonging to him & 
Rs. 400 belonging to his son-in-law Ramlal, then 
the party entered successively, the houses of 
Bhoma Shyjama & Rekha Jats & of Malu Chamar 
& Amichand Brahmin & inflicted injuries on the 
inmates, including the wives of Bfcoma, Shyjama 
& Amichand. The Police oharge-sheeted all these 
16 persons, including two who were absconding, 
under Ss. 325 & 148, B. P. C. Medical evidence was 
to the effect that Mangha (p. w. 2 ) received three 
grievous injuries & three simple ones, & Ganesha 
(p. w. l) one grievous injury while Duda Ram 
(p. W. 1), Baluram (P. w.' 2 ) & Sukhram (p. w. 2) 
received, respectively, five, two & two simple in¬ 
juries, all by blunt weapons. 

[3] There waa also a crosa case under s. 147 , 
B. P. 0. against twelve persona, including Gane. 
sha & Sukhram, which waa based on an almost 
simultaneous report by Hirsinghat the same police 
station in which it waa alleged that the informant 
(Hiraingh) & two companiona were attacked & 
injured by these 12 pereona, because he was pre¬ 
paring to send, to the cattle pound, 60 cows, 
belonging to these persona, which had trespassed 
into Gausala land, under his charge. In this case 
also, the Munsifl'-Mag. convioted all the twelve 
accused persons under 8. 147, B. P. C. but the 
learned Ses J. disbelieving the prosecmion story 
acquitted eleven of the convicted persons who had 
appealed to him & recommended Sukhram, the 
remaining convict, who had not preferred any 
appeal to the H. 0 for acquittal. 

[4] In the pres-nt oase, the Muneif-Mog. dis¬ 
believed the prcseoution story, aa to the alleged 
looting of cash from Gaceaba, Duda & other persona. 
According to him, there was a quarrel over the 
cowa between Hir Singh & his companions, on the 
one hand & Ganeaha etc., on the other in the 
morning, prior to the occurrence, aa stated by Hir 
Singh, Kalu Singh Ramzan & Jasia aocused. To 
arrange this Hir Singh & his friends formed their 
plans in day time Sc collected their men & at 
night made attacks on Ganesha Sc olhtrs, while 
they were a?loep in their houses. If that was so, it 
is strange that neither the police nor the Mag. 
charged the accused with the offence of house 
breaking or house-trespass at night. In any case 
the Mag. a view of the facta of the occurrence or 

rather occurrences, eeem to have been the lootina 
of money. b 

„ !f B ® 3a J - went a step further. 

He doubted if m the absence of the motive of loot 

wh,ch had been already diecarded by the Ua» all 

the aooaaed persons had any common object in 

furtherance of which they could have constituted 
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an unlawful assembly & joined in beating the com¬ 
plainants. From the fact that some of the prosecu¬ 
tion witnesses had not alleged the presence of some 
of the accused persons & others had not given evi- 
dence as to the speoifio part played by each accused 
he discarded the theory of an unlawful assembly. 
Sajan Singh, Jivan, Sujan Singh & Bhagwan Singh 
accused belonged to a different village. According 
to the Sesa- J. it was unnecessary for Hir Singh & 
his friends to invite helpers from outeide the village 
when there were enough people in the village 
itself to help them and moreover according to him 
the injuries caused to the complainants, individually, 
would have been much mere serious & numerous 
if so many persons had joined the attaok. 

[6] In the face of a conflict of suoh magnitude 
between the prosecution theory on the one hand, 
& the findings of the Mag. & Sess. J. on the other 
& between the findings of the two lower Cts. them¬ 
selves, it was hardly safe to convict the present 
three appots. alone, out of the 16 persons origi. 
nally accused, of the offence of causing grievous 
injuries to Ganesba & Mangha. The charge framed 
by the Mag. was extremely defective. As pointed 
out by the learned Sess. J. himself, the charge 
under S. 147 , B. P. 0. having fallen through & 
there being no reference, in ihe charge, to the 
furtherance of a common intention nor to tbe 
specific act of any of the accused, it is difficult to 
fee how the conviotion of the present appets. alone 

I unler S 326, Penal Code, can be sustained, parti¬ 
cularly when the prosecution evidence is so un¬ 
satisfactory & unreliable. The learned Sess. J has 
relied on the 6videnoe of Ganesha & Mangha as 
supported by medioal evidence, to sustain the con. 
viction of the appets. under S. 325, Penal Code. 
Ganesha, according to medical evidence, had only 
one injury, whioh was on his finger, but his own 
evidence is that both Mahabir Singh & Sajan Singh 
struck him lathi blows on bis hand, fracturing a 
finger of h ; s left hand. Of these Sajan Singh has 
been already acquitted, Mamba (P. W. 2) hss given 
more specific evidence for he says that Hirsingh 
struck a lathi blow on his right arm causing a 
fracture, while Mahabir Singh & Jasia struck lathi 
blows on his left arm & fractured it. This is the 
only direct & specific evidence of causing grievous 
hurt, against these appets. In the first information 
report, that lodged by Ganesha, it was clearly stated 

he did no kno v which of the acoused persons — & 
there were so many named in the report—had caueed 
the grievous injuries to Mangha. Had Mangha 
known which of his assailants had caused him the 
grievous injuries it was not likely that Ganesba, his 
own b other, living with him would have been 
unaware of it while making the report & would 
have made such a specific denial of the knowledge. 
Then again the exietence of enmity & litigation 
between Mangha & h's brothers, on the one hand 
.V Hir Singh & his associates, on the other is an 
admitted fact. In Ihe circumstances, it is hardly 
safe to rely on the solitary statement of Mangha, 
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(p. w. 2 ) to sustain the oonviotion of the present 
app3ts. under S. 326, Penal Code. Strangely enough, 
the evidence of two important witnesses, namely, 
Sukhram d. w. 6 & Rekha Ram D. w. 8 seem to 
have been ignored by bifch of the lower Cts. Sukh- 
ratn was one of the informants who signed the 
first information report, in whioh it was alleged 
that the accused persons entered his house, caused 
him injuries & looted him of cash amounting to 
R8. 586 This witness, who was not produced by 
the proseoution, denied in his evidence as a defence 
witness, that there was any occurrence in the house 
of Ganesha (p. W. l) in the night as alleged in 
the prosecution story. According to him there 
was a quarrel & a fight in the morning only when 
Hir Singh & his associates collected the cowa of 
Ganesha etc for sending them to tbe oattle pound, 
in the course of which Kalu & Ramjan accused 
caused him injuries. Rekha Ram (p. w. 8 ), who is 
also named in the F. I. R., as having bean beaten 
by the accused persons, similarly denies this story 
& makes a statement similar to Sukh Ram. The 
evidence of these two witnesses oreates further 
doubts, as to the whole basis of the prosecution 
story. The prosecution story having been dis 
believed not only as to most of the accused persons 
& as to the nature of the effect, but also as to the 
motive of the crime & there being such conflicting 
theories even as to the time & place of the occur- 
rence the conviction of the present appots. cannot 
stand. As held in Phatali Singh v. Emperor, 
A. I. R. (5) 1918 Pat. 536 : (19 Or. L J. 877), it is a 
recognised principle that where a party comes into 
Gt. with a story which cannot be believed as to 
its essential details, it is impossible to rely on a 
part of the story for the purpose of convicting the 
accused. 

[7] The revn. is, therefore, accepted & the con¬ 
viction & sentences of the appets. under S. 325, 
Penal Code are set aside. 

G.M.J . Revision allowed. 
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Mt. Gulab — Deft. — Applt. v. Devilal Gokal 
Ghand — Pltf. — Resp. 

Case No. 203 of St. 2005, D/- 26-9-1949. 

(a) Civil P. C. (1908), Ss. 100 & 101 _ Finding of 
fact & question of law_Factum & validity of adoption. 

A finding on question of whether a person Is adopted is 
a hnding o i fact, but the question whether the facts found 
make out a valid adoption Is a question of law. [Para 3] 

Anno. C. P. C., S3. 100 and 101, N. 28, 52. 

(b) Hindu Law — Adoption among Jains. 

There ia no general law relating to the ceremonies neces - 
eary for a valid adoption among the Jaing of all type! 
found in India. Adoption among certain sects of Jains is * 
temporal arrangement & not a religious ceremony & is 
based upon oustom. [Para 7] 

(c) Civil P. C. (1908), O. 6, R. 4 — Party relying on 
custom must allege it in pleadlDg. 

It is incumbent upon a party relying upon a custom to 
allege that custom in unambiguous terms in his pleading 
& prove it. For the presumption which can be made with 
regard to law cannot be made with regard to cuatpni. 
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Tharefore, a party who relies upon custom ought to plead 
it clearly in bis plaint so that the opposite party may 
know his case & may have opportunity to meet it. 

[Paras 8, 9] 

Anno. C. P. C., O. 6, R. 4, N. 6. 

(d) Hindu law — Adoption — Joint adoption. 

A joint adoption Is invalid under the Hindu law. Thus, 
one person cannot at the same time be adopted by two 
persons, unless there is a oustom validating suoh an 
adoption. [Para 10] 

Anand Swatoop—for AppltJiwan Singh Chordia — 
for Resp. 

Amar Singh J.—The reap, brought a suit for a 
declaration that he was the adopted son of one 
Motilal Mahajan of Bijoliyan & for an injunction 
that the applt. & Mt. Mofciya Bai be restrained 
from wasting the property of Motilal. H« alleged 
in his plaint that Motilal called him from his 
village Dhangao in Asoj St. 1995, & kept him as an 
adopted eon & that after Motilal’s death he per¬ 
formed all the rites & ceremonies relating to his 
<Motilal) death. Toe defts. denied the faotum as 
well as the validity of the alleged adoption. The 
learned munsif Bijoliyan who filed the oase came 
Go the conclusion that the adoption was in fact 
made Sc it was valid according to the custom pre¬ 
vailing among the Jains to which religion Motilal 
<5t the parties belonged. He consequently decreed 
the suit against both the defts. On appeal the 
learned Dirt. J., Bhilwara modified the decree in 
'that he disallowed the relief for injunction & 
refused declaration as agamst Mt. Motiya Bai. So 
far a* the applt. is concerned, the deoree for 
declaration was confirmed. Against the deoree of 
the learned appellate Ct. the deft. Gulab Bai has 
<aoms in appeal to this Ct. 

[2] The points raised on behalf of the applt. 
against the judgment of the appellate Ct. are that 
the pltf. has not alleged in his plaint that the 
adoption was in fact made by Motilal Sc there is 
also no evidence to this effect, Sc that it has neither 
been alleged nor proved what ceremonies were 
neoeesary to validate the adoption & that they 
were performed. On behalf of the resp. it has been 
urged in the first instance that the finding of the 
lower appellate Ct. about adoption is a finding of 
fact Sc cannot be disturbed in S. A. It has also 
been oontended that the parties are Jains Sc there¬ 
fore no particular ceremonies were necessary to 
validate the adoption. Reliance was placed on 
8s. 617 Sc 624 Mulla’s Hindu Law, Edn. io Toe 

» 2r in 5 TOl,ng8 W0re al9 ° oited : (•> Moroti v 
Uadha Bai, a. i. r. (32) 1*45 Nag. 60 : (i. L r 

(1944) Nag. 796) (b) Bam Kishora v. Jai Narayan 

p 1 ‘ R ; , (9) 1921 P-02: (48 I. A 401 p. c ) (o) 
Pannalal v. Chtman, A. I. r. ( 34) 1947 Lah. 54 • 

q 5 i* °* 8) Snbram'iniam Ghetttar v. Soma 

A ' L R ‘ (23) 1936 642 : 69 Mad 

1064 (e) Ghemanlal v. Han Ckand, 40 Cal. 879 • 

(40 I. a. 157 P. o ) (f) Parshottam v. Veni Chand 

4 n- ^w 754 : (A * 1 R> (8) 1921 Bom - 1^7) (g) 
Mal V * Prahha ^i> A. I. R. (26) 1939 P c 
. 162 : (1. L. R. 1939) Kar. 258) (h) Dhanraj v. Soni 

Mat, A. I. B. ( 12 ) 1925 P. c 118 : (52 Cal. 482). 
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[3] We have considered the arguments of both 
the parties. The finding whether the pltf.-resp. 
was adopted by Motilal is certainly a finding of 
faot but the question whether the facts found make 
out a valid adoption is a question of law Sc Gin be 
gone into S. A. There oau be do doubt that the 
parties are Jaius, but the rulings that have been 
oited on behalf of the pltf.-resp. do not apply to 
the facts of the present oase. The ruling reported 
in Maroti v. Badhabai, a. i. r. ( 32 ) 1945 Nag. 
60 : (I. Ij. R. (1944) Nag. 96 deals with the case of 
Shudras & oanno6 therefore serve as an autho¬ 
rity in the case of Jaius. The ruling reported in 
Bamkishore v. Jai Narayan , 48 I. a. 405 : (a.i.r. 
(9) 1922 p. c. 2) also has no application to the oase 
of Jains. Their Lordships had to consider whether 
the custom of adoption of an orphan obtained 
among the Dhusar community, Gurgaon District in 
the Punjab which has no relevancy in the present case. 
The ruling reported in Pannalal v.Chiman, a.i. r ( 34 ) 
1947 Lah 64: (225 i.c. 8) deals with the case of Agar- 
walas of AmbaU District in the Punjab & there is no 
mention in it that the parties were Jains. That 
ruling too, therefore, doeB not apply to the faotB of 
the present case. The ruling reported in Sutra- 
maniam v. Soma Sundaram, 69 Mad. 1064 : (a.i r. 
(23) 1936 Mad. 541) also deals with the ou.-t im of 

^ 1 J® auiong the Nattu Kotfcai 

Cnettis & is, therefore, beside the point. 

U3 In Chimanlal v. Hari Chand , 40 cal. 879 : 
(40 I. A. 157 P. O.) their Lordships of the P. o! 
ruled that among the Agrawals of Zira in the 
Punjab an orphan Sc a married man can be validly 
adopted according to a custom prevalent among 
them. The parties to this suit are neither proved 
to be Agrawals nor to have originated from the 
I unjab. In the Punjab oustomary laws play a 
very important part & override general law when- 

ever the latter is in conflict with the former. The 

I unjab ruling quoted above, therefore, cannot have 
any application to the present case. It is eignifi 
cant that in the ruling j Q st refd. to, their Lordships 
were cautious enough to say that owing to the 
limited nature of the evidence as to oustom 
among the Agcawal Baniyas of Zira in that case, 
it would not be a satisfactory precedent if in any 
future instance other parties’ further evidence 
regarding the alleged oustom of the Agrawal Baniyas 
of Zira should be forthcoming. 

[ 5 ] In Parhsottarn v. Vtnichand, 45 Bom 754 ; 
(a.I.r. (8) 1921 Bom 147) tbeir Lordships of Bombay 
II. C. held that as between the parties to the suit 
it was proved that the evidence adduced as to the 
custom of an orphan was sufficient. But it was 
observed that in view of the limited nature of the 
evidence adduced in the case it could not be held 
that the custom of adopting an orphan among 
Jams in Western India was established as a valid 
custom. It. is. therefore, obvious that this ruling 
cannot serve as authority in the present case. 

[6J In the ruling reported in Biradhmal v 
Prabhavati , A. 1. R. ( 26 ) 1939 P. 0. 152 : (I. " £ 
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(1939) Kar. 858) it was held by their Lordships on 
the admission of the parties that among the Oswal 
Jains adoption oannot be upheld without proof of 
giving & taking of the boy. The presenca of the 
boy to be adopted & bis father appears to have been 
considered necessary at the time of the giving & 
taking, although the acknowledgment of the execu¬ 
tion of the deed of adoption before the Sub-Registrar 
by the father of the adoptee & his adoptive mother 
in his presence was considered to be sufficient 
proof of giving & taking. In the present case no 
such acknowledgment by the father of the pltf. & 
his adoptive father or mother in his presence is 
proved. The only thing proved is that the boy was 
called from his village & the adoptive father put 
his hand over his head. It is conceded that the 
natural father was even present at that time, to 
say nothing of his acknowledging the adoption. The 
ruling, therefore, does not apply to the facts of the 
present case & does not help the pltf. The ruling 
reported in Dhanraj v. Sonihai , A i. R. ( 12 ) 1925 
p. o. 118 : (62 oal. 482) deals with the case of 
Agarwal Jains but it has neither been alleged nor 
proved that the parties to this suit are Agarwal Jains. 

[7] There is no general law rs’ating to the cere- 
imonies necessary for a va id adoption among the 
Jains of all types found in India. The utmost that 
can be concluded from the rulings bearing upon the 
question of adoption among certain sect* of Jains 
is that adoption among them is a temporal arrange¬ 
ment & nob a religious ceremony & is based upon 

[custom. But there is no authority showing that 
there is any general custom regarding the cere¬ 
monies requisite for a valid adoption among all 
kinds of Jain3 inhabiting this country. 

[8] It ie clear fcom the argument of the learned 
counsel for the resp that he relies upon a certain 
custom in the matter of adoption among the parties 
to this Buit. It is incumbent upon a party relying 
upon a oustom to allege that custom in unambiguous 
terms in his pleading & prove it. In the present 
aaEe the pltf. bas not alleged any custom in the 
plaint. All that he bas done is to prove that the pltf. 
was called from his village by Motilal who put bis 
hand upon the pltf.’a head & thereafter the pltf. 
lived with Motilal, & after his death performed 
rites & ceremonies connected with Mobilftl'a death. 
If only these ceremonies were enough to validate 
the adoption, the pltf. ought to have alleged & 
proved it. To say that certain acts were performed 
does not by itself show that they were the acta 
whioh were necessary for a valid adoption. The 
pltf. ought to have brought out in his evidence in 
the first instance as what ceremonies were necessary 
for adoption among the sect to which he belonged 
& further he should have proved that those cere¬ 
monies were performed. Their Lordshipe of the 
P. 0. in the ruling reported in Chhoteylal v. 
Ghunnoolal, 4 Oal. 744 : (6 I. a. 15 p. O.) laid down 
that in the absence of proof of special oustom 
varying the ordinary Hindu law, that law iB to 
be applied to Jains & that when the customs of the 


Jains are set up they must be proved like other 
customs varying the ordinary law, & that, when so* 
proved effeot should be given to them. 

[9] Again in Mt- Bulaqan v. Rat in Lai, A.I.R 1 ,. 
( 15 ) 1928 ALL. 656 : (lio I. o. 5t6). It was held by »- 
D. B. of Allahabad S. 0. that unless a special 
custom is pleaded & proved, the ordinary Hindi* 
law governs succession amongst the Jains. It oan¬ 
not be assumed that they do possess peculiar ous¬ 
tom of inheritance with reference to the property 
whioh devolves upon a Jain widow from her hus¬ 
band & reported decisions cannot supply the place' 
of evidence & any fact relating to custom has gob 
to be proved by the production of evidence bearing, 
upon the question sought to be proved. In the pre¬ 
sent case far from proving, the pltf. has not ever* 
alleged any custom with regard to adoption in hi® 
community. It has been argued with reference to> 
the ruling of Nagpur H. 0. quoted above that it is 
not necessary to allege in the plaint as to what 
ceremonies required by Hindu law were performed 
at the time of adoption & that it is sufficient to 
allege that the adoption was made according to 
Law. It is true that it is not necessary to allege in 
the p’aint what ceremonies were performed if a 
party relies on Hindu law as every body is pre¬ 
sumed to know law. But when a party relies upon 
a custom it is necessary that it should be alleged as 
the presumption which can be made with regard to 
law cannot be made with regard to custom. A 
party who relies upon oustom ought to plead it 
clearly in his plaint so that the opposite party may ; 
know his case & may have opportunity to meet it. 

[10] Reliance was placed upon a oertain deposi¬ 
tion of Mofciya Bai & Gulab Bai. But as the learne 
appellate Judge has h:-ld, they were nob proved. 
Before a statement oan be read in evidence, it is- 
necessary to establish the identity oi the deponent 
which h4s not been done. Moreover the statement® 
do not throw any light on the question what cere¬ 
monies arc neoessary for a valid adoption among 
the community to which the parties belong The 
evidence for the pltf- shows that he was adopted 
both by Motilal & his brother a wife Motiya Bai. 
Such a joint adoption is invalid under the Hindu 
law. The pltf. has not proved that there iB any 
custom among the Jains validating such an adop¬ 
tion. The adoption is, therefore, invalid on this 
acoounb too. 

[ 11 ] We feel that the pltf. has failed to prove 
what ceremonies according to the custom prevailing 
among his sect were necessary for a valid adoption 
& that suoh ceremonies were performed. We further 
find that the adoption is invalid also becau3& 
according, to the pltf.’a evidence it was a joint 
adoption. Under the circumstances the decree of 
the lower Ot. oannot be sustained. The appeal is 
allowed, the deoree of the lower Ot. is set aside & 
the suit is dismissed. Under the special circum¬ 
stances of the 0*36 the parties to this appeal shall 

bear their costs throughout. 

Y'S.B, _ Appeal allowed. 
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Ranawat & Sharma JJ. 

Manak Chand & others — Appct. v. The Muni¬ 
cipal Council , Jaipur & another — Opp. Party. 

Petn. No. 15 of 1950, D/-25 1-1951. 

(a) Municipalities — City of Jaipur Municipal Act 
(1943), Ss. 77, 79, 80, 84, 85 & 86—Imposition of pro_ 
perty-tax—Proper procedure — Failure to comply — 
Validity of tax. 

The Municipal Council, Jaipur, passed a resolution on 
5-5-1947 u/s. 78 (a), City of Jaipur Municipal Act, 1943, 
vor the imposition of property tax within the municipal 
iiimits. Accordingly, rules for the imposition of property 
tax were framed & published in the gazette & after follow¬ 
ing the procedure u/s. 78 the sanction of the Govt. u/s. 79 
was obtained. The rules together with the sanction were 
published in the Gazette u/s. 80 on 1-3-1948. The notfn. 
•stated that the rules shall come into force on 1-6-1948. 
Assessment list as required by S. 82 was complet'd oa 
24-12-1949. A gazette Notfn. was published on 24-12-1949 

objections were invited against the entries in the as¬ 
sessment list till 9-2-1950; the notice dii not however 
specify the period to which the assessment list related & 
no time was given by it as to when the revision authority 
was to prooeed to revise the valuation of the assessment. 
The municipality then sent bills u/s. 108 to the petnrs. 
for the realisation of property tax for three periods viz. 
<1) 1-6-1948 to30 8-1948 (2) 1-9-1948 to 31-8 1949(3) 1-9-48 
to 31-3-1950. The petnrs. thereupon filed a petn. for a 
writ of certiorari or prohibition on the ground that the 
imposition of property-tax was illegal. 

Held (i) that the resolution of the Municipal Board 
■dated, 6 6-1948 was not sufficient for the imposition of 
"he tax because at that time it had no authority to levy 
such a tax. It could impose such a tax only after receiving 
the Govt, sanction u/s. 79. After having obtained the 
•sanction the Chairman without placing the matter before 
the Board published the rules & the notice as require! 
by S. 80. The matter of imposition of proporty tax was not 
an executive or ministerial act. It could be done only by 
the municipal Board as was req lired by S. 77. No other 
authority can perform this function unless it is shown 
that such function is validly delegated to him. [Para 8] 

(ii) S. 80 provide! the method of the imposition of the 

tax <6 unless it is strictly complied with it cannot be held 
that the tax was validly imposed. The publication of date 
for coming into force of the tax is necessary u/s. 80 of 
the Act. The date fixed in that notice regarding the com¬ 
ing into force of the rules did not by necessary implication 
serve the purpose of the date for the coming into force of 
the property-tax. [Para 8 ] 

(iii) the notice u/s. 85 having been sent by the munici¬ 

pality long after the date fixed for filing the objections 
baa expired did not serve its purpose. [Para 9] 

(iv) the mandatory provisions of Ss. 84. 85 & 86 for the 

preparation or adoption of the assessment list for every 
financial year were not complied with. [Para 9] 

(v) The demand of the municipality for the three 
periods was not in keeping with R. 3 of the rules publisb- 

f [Para 10] 

•fl943l M ^ n in ,pa D ~ City ° f JalpUr Mun >C‘Pal Act 
11943), S. 80 —Publication of notice u/s. 80 not accord- 

mg to i aw _ No presumption can be raised for th» 

valid imposition of tax by the Municipality. [Para 8] 

n94ll W S niC l Pal ^ ieS_C,ty ° f Jaipur Municipal Act 
obligator 8 ° ~ Pabllcation of n °tice & rules when 

ii ? he word, ‘shall’ in S. 80 should be read to mean that 
i gtt , tory on the Municipal Board to publish the 
-Notfn. &tho rules after the Municipal Board decides to 
impoH 0 the tax u/s. 77. In the event of imposing the tax 

A?, aa . d ? to f7 t0 Publish the notice etc. u/s. 80, but if 

-lunicipality doe3 not desire to impose any tax it is 


not ^necessary for it to publish the Govt, sanotim & the 
rules. [Para 8] 

(d) Const. Ind, Art. 226—Writs — Certiorari & Pro¬ 
hibition — When may be issued — Rajasthan H. C. 
Ordinance (1949), S. 28 — Municipalities — City of 
Jaipur Municipal Act, (1943). 

Wherever any body of persons (1) having legal authori¬ 
ty, (2) to determine questions affecting rights of subjects. 
& (3) Having the duty to act judicially, (4) act in excesi 
of their legal authority, a writ of certiorari may issue. 
The conditions for the issue of a writ of prohibition are 
almost the same as those of certiorari. But the issue of 
writ of prohibition is contemplated where the act, against 
which the prayer for the issue of writ is made, is thre¬ 
atened. [Para 11] 

A writ of certiorari would not issue in a case where an 
equally efficacious remedy is available to the petnr., but so 
far as a writ of prohibition is concerned, there is no snoh 
bar & a writ of prohibition may issue even where a party 
has got an equally efficacious remedy by way of a regular 
suit. [Para 12] 

The Assessment Officer of the Jaipur Municipality who 
is charged with the duty of preparing assessment list is 
supposed to act judicially in the matter of hearing & dis¬ 
posing of the objections of the owners & oooupiers of the 
properties inoluded in the list. Hence when the Assess¬ 
ment Officer deprives the owners & oooupiers of the op¬ 
portunity of filing their objections relating to the assess¬ 
ment list, he certainly acts without jurisdiction &, 
contrary to the Jaipur Municipal Aob & therefore a writ 
of prohibition can be issued against him. [Para 11] 

(e) Const. Ind. Arts. 226, 265 —Scope—Infringement 
of right under Att. 265—Relief under Art. 226 if can 
be granted. 

Tne scope of the jurisdiction of the H.C. under Art, 226 
of the Const. Ind. is much wider than the scope of func¬ 
tions of the S. C. under Art. 32 of the Const. Ind. It ia 
competent for the H. C. to issue a proper writ or direction 
no-only in cases whsre fundamental rights of a subject 
are threatened or infringed but also in other case aB well. 

[Para 12] 

Where a municipality imposes property tax on tha 
petnr. without following the procedure prescribed by law, 
the right of the petnr. under Art. 265 of the Constitution 
not to be subject to any tax without the authority of law ia 
infringed & he would be entitled to relief under Art. 226. 

_ [Para 12] 

R. K. Rastogi—For AppctsD. M. Bhandari — For 
Opposite Party. 

Ranawat J. — Manak Chand & four others 
have filed this petn. for a writ of certiorari or 
prohibition or other proper order u/s. 28, Rajas¬ 
than H. C. Ordinance, 1949, or under Art. 226, 
Const. Ind. against the Municipal Counoil, Jaipur 
City & the Assessment Officer of the Municipal 
Council. 

[2] The facts of this case are not much disputed. 
The Municipal Council, Jaipur, passed a resolu¬ 
tion on 6 5-1947 u/s. 78. (a), City of Jaipur Munici¬ 
pal Act, 1943 (hereinafter refd. to as the Act) for 
the imposition of property tax within the limita 
of the Jaipur Municipality at the rate of 5 % per 
annum on the letting value of the houses & 
lands. A Sub-Committee was also formed to draft 
the rules for the imposition of this tax & finally 
the rule3, alter they were framed, were published 
in the State Gazette on 15-9-1947 & objections 
u/s. 78 (c) were invited by the Municipal Board. 
The Municipal Board, after having consd. all tha 
objections that were filed, submitted a report to 
the Govt, for sanction of the property tax in 
accordance with the resolution of the Munioi- 
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pality. The Govt, accorded its sanction to the 
proposal of the Municipality u/s. 79 of the Act on 
5-2-1948. The Municipal Board then published 
the rules & the Govt, sanction thereto in the 
Gazette, u/s. 80 of the Act, on 1-3-1948, & it was 
also stated in the notfn. that the rules shall come 
into force on 1-6-1948. The rules, however, made 
provision for the levy of the tax at the rate of 
5% on the annual letting value of all buildings & 
lands or both situated within the limits of the 
City of Jaipur Municipality. The Municipality 
appointed an Assessment Officer u/s. 81 of the 
Act, who proceeded to cause an assessment list 
of all buildings & lands to be prepared as is 
required u/s. 82 of the Act from the 1 st of June 
1948. The list could not be completed before 
24-12-1949. A notice was published in the Gazette 
on 24-12-1949 u/s. 84 of the Act, saying that the 
assessment list was complete & that it was open 
for inspection of the citizens within office hours 
at the Municipal Office Jaipur. 9-2-1950 was fixed 
as the last date for the filing of the objections 
against the entries in the assessment list. The 
notice did not, however, specify the period to 
which the assessment list related & no time was 
given by it when the revn. authority was to 
proceed fo revise the valuation of the assessment. 
The Municipal Council then sent bills u/s. 108 of 
the Act to the petnrs. for the realization of pro¬ 
perty tax for three periods commencing from 
1-6-1948 to 31-3-1950. The first period began from 
1-6-1948 & ended on 30-8-1948. The second period 
commenced on 1-9-1948 & expired on 81-8-1949. 
The third period began on 1-9-1949 & came to an 
end on 31-3-1950. All the three periods were for 
one year & ten months. The petnrs. protested & 
Bent written notices to the Municipality that the 
tax was illegal, but no notice was taken cf their 
protests by the Municipality. They have, there¬ 
fore, filed this petn. on the ground that the tax is 
illegal & hr.ve prayed that the Municipality should 
be restrained from recovering it. It was alleged 
on behalf of the petnrs. that if no direction was 
issued to the opposite party, the tax would be 
recovered by issue of a warrant of distress. 

[3] The case of the petnrs. is that : (l) The 
Municipality has not imposed any property tax 
as ie required by ss. 77 & 80 of the Act, in so far 
as after obtaining the Govt, sanction the Munici¬ 
pality did not decide to impose the tax as no date 
was fixed for the imposition of the tax in the 
Notn. published u/s. 80 of the Act. (2) No assess¬ 
ment lists were published for each of the three 
periods of the tax. The notice published on 24-12- 
1949 also does not specify the period for which 
the assessment list was adopted. The date fixed 
for the filing of objections against the assessment 
list was 9-2-1950 & the notices in this behalf were 
served on the petnrs. in the months of March & 
April 1950. Thus the petnrs. could not avail of 
the opportunity given to them for the filing of 
objections, because the last date fixed for that 


purpose expiied before the notices were served oo 
them. 

[4] A rule nisi was issued to the opposite party 
& in reply it was stated that the property lax 
was imposed by the Municipality by passing a 
resolution on 6-5-1947 & by publication of a notice 
u/s. 80 of the Act in the Gazette on 1-3-1948 
giving the date & No. of the Govt, sanotion of 
the rules for the levy of the tax. It was admitted 
that no separate assessment list was prepared 
for each of the three periods, but it was pleaded 
that the task of the preparation of the assessment 
list was a tremendous job & it could not be done 
earlier. It was stated that under the Act it was 
not necessary to publish a separate list for every 
period for the recovery of the tax. It was further 
objected that the petnrs. had no right to a writ 
under Art. 226, Const. Ind. or u/s. 28, H. C. Ordi¬ 
nance, as other remedy by way of suit was open 
to the petnrs. & as the action of the Municipality 
in imposing the tax could not be treated as a 
judicial or a quasi-judicial act. It was conceded 
by Mr. Bhandari that after the Govt, sanction was 
received for the levy of the property tax, the 
Municipality did not pass any resolution for the 
imposition of tax that no separate assessment lists 
could be published for each of the three periods, 
but it was contended that it was not necessary to 
do 60 under the Act for the valid imposition of 
the tax. The tax, it was stated, was automatically 
imposed by the publication of a notice u/s. 80 of 
the Act, & though no direct date was fixed for the 
imposition of the tax in the notice, the date fixed 
for the coming into force of the rules must be 
deemed to be the date fixed for the imposition of 
the tax as well, because the rules expressly pro¬ 
vided for the levy of the tax. 

[5] In the petn. it was also said that the recovery 
of the tax was illegal because the objections filed 
u/a. 84 of the Act had not been disposed of <k also 
because the assessment list had not been properly 
authenticated u/s. 85 (6) of the Act, but Mr. Rastogi 
at the time of the hearing of the case agreed that 
the authentication of the list & the disposal of kh® 
objections filed u/s. 84 were not necessary for the 
levy of the tax. This part of the case of the petnrs. 
need not be discussed any further. 

[6] S. 77 of the Act provides that: 

“the Municipal Board, after observing the preliminary 
procedure required by 8. 78 & with the sanction of th«r 
Govt. & subject to such modifications or conditions as 
u/s. 79, the Govt, in according such sanction, deems fit, 
may impose, for the purposes oi this Act, any one or more 
of the following taxes namely: 

(i) a general tax on building or lands or both situated 
within the limits of the municipality not exceeding twelve 
& a half per cent of their annual letting value .... a* 
will in the opinion of the Municipal Board suffice to pro¬ 
vide for the expenses necessary for fulfilling the duties of 
the Municipal Board arising under cl. (e) of S. 71.” 

[7] Mr. Rastogi learned Counsel for the appets. 
has argued that u/s. 77 it is necessary for the 
Municipality to impose the property tax after 
observing the preliminary procedure required by 
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S. 78 of the Act, & the resolution passed by the 
Municipality before observing the said procedure 
should not be consd. to be a valid imposition of 
the tax under the Act. No resolution of the Muni¬ 
cipal Board was passed after observing the 
preliminary procedure required by s. 78. It is, 
therefore, claimed that no property tax was im¬ 
posed by the Municipal Board under the Act. Mr. 
Bhandari on behalf of the opposite party has 
contended that S. 77 only provides the power of 
imposition of a tax, but the method how the pro¬ 
perty tax is to be imposed is given in S. 80 of the 
Act. In that section it is provided that: 

. “all sanctioned u/s. 79 with all modifications sub¬ 
ject to which the sanction is given shall be published in 
the Jaipur Gazette bj the Municipal Board together with 
a notice reciting the sanction & the date & serial number 
thereof & the tax as prescribed by the rules so published 
shall from a date wbioh shall be specified in soch notice 
® which shall not be less than one month from the publi¬ 
cation of such notice, be imposed accordingly, & the 
proceeds thereof shall be applied by the Municipal Board 
in accordance with conditions, if any, subject to which 
u/s. 79 the sanction was given : 

Provided that a tax leviable by the year shall not come 
into force except on one of the following dates, viz. the 
farst day of September, the first day of December, the 
first day of March, the first day of June, in the offioial 
year in which such notice is published, & it comes into 
force on any day other than the first September, it shall 
be leviable by the quarter, till the first day of September 
next ensuing.” r 

The property tax is claimed to have been validly 
by publication of the notice u/s. 80 of the 
Act by the opposite party. Though it is admitted 
that no date was fixed directly by the notice for 
the imposition of the tax, yet as a date was fixed 
for the coming into force of the rules provided for 
the imposition of the tax, the very same date 
should lie deemed to be the date for the imposi¬ 
tion of the tax as required by s. 80 of the Act. 

[8] It may be observed that it is not disputed 
that the Municipal Board did not consider the 
case of imposition of the property tax after recei¬ 
ving the Govt, sanction for the imposition of the 
tax. S. 77 of the Act invests the power in the 
Municipal Board for the imposition of the pro¬ 
perty tax after fulfilling certain conditions. It is 
evident that the preliminary procedure was folld. 
by the Municipality for the imposition of the pro* 
perty tax, but after all that had been done, the 
case was not placed before the Municipal Board 
for exercising its power u/s. 77 for imposing the 

Cv ar 8 umenfc fc he resolution passed by 
the Municipal Board on 6-5-1947 for the levy of 
the property tax should be consd. sufficient for the 
imposition of the tax does not appear to be sound 
because at the time the resolution was passed, the 
Municipal Board was not authorised to levy any 
such tax. It could impose suoh a tax only after 
receiving the Govt, sanction u/s 79 of the Act. 
After having obtained the Govt, sanction the 
Ubairman, without placing the matter before the 
Municipal Board, published the rules & the notice 
as was required by s. 80 of the Act. Mr. Bhan¬ 


dari, however, argued that this was merely an 
executive or ministerial aofc which could be per¬ 
formed by the Chairman under the authority of 
S. 80 of the Acfc, bufc ifc may be pointed out that it 
cannot be held that the matter of imposition of 
the property tax is only an executive or a minis¬ 
terial act. Imposition of property tax can be done 
only by the Municipal Board as is required by 
S. 77. No other authority can perform this func 
tion, unless it can be shown that the Municipal 
Board validly delegated this function to some of 
its fanctioneries according to law which is nob the 
case here. The Chairman had no authority given 
to him by the Municipal Board relating to the 
imposition of the property tax. The defect of 
giving a date for the imposition of the tax in the 
notice, which was published u/s. 60 of the Act, if 
also detrimental to the case of the opposite party. 
Section 80 provides the method of the imposition 
of the tax & unless it is strictly complied with it 
cannot be held that the tax was validly imposed. 
The publication of date for coming into force of 
the tax is necessary u/s. 80 of the Acfc. The date 
fixed in that notice regarding the coming into 
force of th9 rules, does not by necessary implica-l 
tion serve the purpose of the date for the coming" 
into force of the rules could come into force from 
the date given therein, but the property tax, be 
cause unless the dato for the imposition of the tax 
wa3 specified the tax would not come into force, 

& the adoption of the rules could not by itself 
bring into operation the imposition of the tax. It 
is, therefore, clear that the Municipal Board did 
not in the present case impose the property tax as 
required by s. 77 or 80 of the Act. The Chairman 
or the Assessment Officer of the Municipality took 
it for granted that the tax was imposed on the 

u- S u° f the firsfc resolutiion of the Municipality 
which was passed at the time when the Munici¬ 
pality had no authority to impose any such tax & 
they proceeded cn sach a wrong presumption & 
published the assessment list on 24-12-1960 & invited 
objections thereto. Had even the publication of 
the notice u/s. 80 been according to law, a pre¬ 
sumption would have arisen in favour of the 
Municipality of having imposed the property tax, 
but this being not so, no presumption can be 
raised for the valid imposition of the tax by the 
Municipality. Mr. Bhandari admitted that there 
was no resolution passed by the Municipal Board 
after the sanction of the Govt, for the imposition 
of the tax. The Chairman <fc the Assessment 
Officer according to him acted on the supposition 
as refd. to above that the tax had been imposed 
by the Municipality by its first resolution. The 

i *. _ no sooner the 

Govt, sanction was obtained & it was published in 

the Gazette, the tax was automatically imposed 

does not appear to be sound, because the power- 

conferred upon the Municipality to impose a tax 

could be exercised by the Municipality & by none 

else. The Govt, sanction only authorised the, 
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Municipality to adopt the property tax, if it so 
desired. Mr. Bhandari has laid stress on the word, 
‘shall’ appearing in S. 80 & has argued that the 
Municipality had no option to impose the tax 
•after the Govt, sanction, but it was mandatory 
for it to publish the rules & to impose the tax. He 
■therefore, thinks that the imposition of the tax 
was made automatical by the publication of the 
rules & the Govt, sanction u/s. 80 of the Act. The 
logic of Mr. Bhandari is, however, faulty because 
the power to impose the property tax has been 
•conferred on the Municipality u/s. 77 of the Act & 
it is discretionary for the Municipality to impose 
the tax if it so desires, or not to do so. The word 
used in S. 77 in this connection is ‘may’ & not 
'shall’ & if the Municipality u/s. 77 decides to 
impose the tax, then it is mandatory in that case 
alone on the Municipality to publish the rule3 & 
the Govt, sanction u/s. 80 for the purpose of 
’imposing the tax. The word, ‘shall’ in S. 80 should 
> read to mean that it is obligatory on the Munici- 
<1 pal Board to publish the Notfn. & the rules after 
i the Municipal Board decides to impose the tax. 
Tn the event of imposing the tax it is mandatory 
to publish the notice etc. u/s. 80, but if the Muni¬ 
cipality does not desire to impose any tax it is not 
•necessary for it to publish the Govt, sanction & 
<the rules. As a matter of fact, it seems quite clear 
in the present case that the Municipal Council 
never applied its mind & decided at any time after 
reoeiving the Govt, sanction regarding the imposi¬ 
tion of the property tax, & as such it is clear that 
no property tax was ever imposed by the Munici¬ 
pality according to law. The resolution of the 
Municipality for the levy of the tax was passed at 
the time when it had no authority to do so. It 
was simply passed as was required by B. 78 of the 
Act, in observance of the preliminary procedure 
which was necessary to follow for the Munici¬ 
pality in this behalf. In the Municipal Council 
•Cuddappah v. M. & 5. M. Rly. Co. Ltd., A. I. R. 
U6) 1929 Mad. 746 : (52 Mad. 779), it has been 
observed as follows : 

“Taxing enactments should be strictly construed & the 
right to tax should be clearly established. Conditions 
precedent to the imposition of any tax should be strictly 
complied with.” 

The Municipality in the present case failed to 
publish any date of the imposition of the tax as 
was required by S. 80 of the Act & also the Muni¬ 
cipal Board did not perform any act towards the 
exercise of its descretion u/s- 77, from which it 
could be gathered that the Municipality decided 
to impose the property tax after it has received 
the Govt, sanction to do so. Both these points go 
at the root of the case of the Municipality & render 
in making the action of the Municipality in the 
matter of the recovery of the tax illegal. 

[9l Mr. Bhandari has argued that it is not 
necessary for the Municipality under the Act to 
prepare & publish or adopt separate assessment 
lists for the recovery of the property tax, but this 


A. I. R. 

contention of Mr. Bhandari does not appear to be 
sound. S. 88 (2) of the Aot lays down as follows : 

“But the provisions of Ss. 84, 85 & 86 Bball be applicable 
every year as if a new assessment list bad been com¬ 
pleted at tbe commencement of tbe official year.” 

Under S. 88 (l) it is mandatory for the Munici¬ 
pality to prepare a new assessment list at least 
every four years, if not every year, & an assess¬ 
ment list of the previous year can be adopted if 
no new list is prepared every year, but it is 
mandatory for the Municipality to observe the 
procedure laid down by Ss. 84, 85**& 86 of the Act, 
i. e. to give a public notice of the assessment list 
& to allow an opportunity of inspection to every 
person claiming to be either owner or occupier of 
the property included in the list or his agent, & 
also to give notice of a time when the revising 
authority is to proceed to revise the valuation & 
assessment. In all cases, in which any property is for 
the first time, assessed, it is further necessary for the 
assessor of the Municipality to give notice to the 
owner or occupier of the property included in the 
list of the time for the revision of the list. If such 
owner or occupier is not known, it is mandatory 
that a notice in his name should be affixed in a 
conspicuous place on the property itself. It is 
further necessary that after having received the 
objections the Assessment Officer should dispose 
them of & revise the assessment list in the light 
of his decisions regarding the objections. For every 
financial year, for which an assessment list is 
made, the aforesaid procedure has got to be folld. 
Even supposing that no new assessment list is 
necessary for every financial year, it is necessary 
all the same to publish a notice inviting objections 
to the former list that is being adopted for such 
period & all the formalities of receiving objections 
& disposing them of have to be performed as if a 
new list had been prepared. In the present case, 
the Municipality has failed to specify the period 
for which the assessment list was prepared. It has 
been pleaded on behalf of the Municipality that 
the list should be deemed to be for the period 
during which it was published. Even supposing 
that it is so, the claim of the Municipality for the 
periods during which this list was not published 
falls to the ground. In case where taxes have gob 
to be levied the provisions of the law should be 
strictly complied with & it was not proper on the 
part of the Municipality to have ignored to state 
the period to which the assessment list related. 
The notices served on the petnrs. under S. 85 of 
the Act were sent long after the date fixed by the 
Municipality for the filing of the objections had 
expired. The notices, that were served u/s. 85 on 
the petnrs. therefore, did not serve that purpose. 
Moreover, it was not enough for the Municipality 
to fix the date of the filing of the objections, bub 
what was necessary was to state the time for the 
revision of the assessment list u/s. 85 of the Act. 
No date appears to have been fixed for this pur¬ 
pose by the Municipality, & the date fixed for the 
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filing of the objections is said to be the date also 
for the revn. of the assessment list. This is again 
a matter of inference, s. 85 (8) (a) also shows that 
the Act contemplates that the Municipality should 
prepare or adopt an assessment lisc for every 
financial year, but leaving this alone, as had been 
observed above the requirements of Ss. 81, 85 & 86 
are mandatory for the preparation or adoption of 
the assessment li3t for every financial year. 


[10] The next question, that has to be agitated 
in this case, is regarding the liability to pay the 
property tax. It has been contended on behalf of 
the Municipality that the liability arises at the 
time the tax is imposed by the Municipality & the 
preparation of the assessment list & the following 
of the procedure laid down in the Act in that 
behalf is merely to ascertain the quantum of the 
tax, which can be done at any time after the 
imposition of the tax. The irregularities, that have 
been said to have been committed by the Munici¬ 
pality regarding the preparation of the assessment 
list, can, therefore, be remedied by following the 
procedure laid down in law even afterwards. In 
other words, it is desired that after following the 
procedure required by law, it will be proper for 
the Municipality to recover the tax for the periods 
that have passed after the date of the imposition 
of the tax. It may be pointed out that in the present 
case as the tax was never imposed this circum¬ 
stance does nob arise & also the contention that 
the liability to pay the tax dots not arise from 
the preparation of the assessment list is not 
warranted. In Municipal Borough, Sholapur v. 
Governor-General of India in Council, A. I. r. 
(35) 1948 Bom. 145: (49 B Dm. L. R. 752), it has been 
held that preparation of the assessment list is 
essential to the arisicg of the debt, & it is only 
those properties which are included in that list 
that are liable to pay the tax as set out therein. 
The assessment list is a document which crea¬ 
tes the liability of the tax-payer to pay the 
In that case certain properties belonging to 
the G. I. P. R[ y . Co. were not included in °the 
assessment list of the Municipality & after the 
expiry of the period the Municipality proceeded 
to amend the assessment list for the past yeai* & 

t ai “? d fro “> the Ely. It wa3 held 

that the financial period, for which the tax was 

claimed, having terminated before the amendment 

aL r SS 83 Sme f! hSfc ’ ‘u 9 liability to pay th0 tax 

did not arise. It may bo noted that the Munici 
pahties Act of Bombay is almost in the same 
language as the Jaipur Municipality Act & the 
decision in Municipal Borough, Sholapur y Go 
vei nor-General of India in Council, A. I r (o*\ 

Bom. 145 : (49 Bom. L. r. 752) therefore 
of special value in this case. In G. D. Leman v’ 

?erZ ?hT' 1 Mad ' 158 ' 11 haS b6eQ dghtly ob -’ 

‘A statute n ot only enacts its substantive provision but 
as a necessary result of legal logic, it also enacts as aleeal 
proposition every thing essential to the existence of the 


speciflo enactments.There is here implied a ‘latent 

proposition of Jaw,’ which is as clear & binding as if it> 
had been explicitly declared. That proposition is that, 
there shall be a legally sanctioned tax at the period at 
which the duties are to bo performed." 

In that case the Municipality recovered from the 
pltf. the professional tax for a period, at the' 
commencement of .which the petnr. did not reside* 
in the Municipality & his name, therefore, did. 
not appear in the assessment list. The liability to 
pay the tax arose under the rules of the Munici¬ 
pality at the commencement of the financial year 
& it was also required by those rules that the/ 
Municipality shall prepare the assessment list afe> 
the very beginning of the year. As the name of 
the pltf. in that case was not included in the/ 
assessment list at the beginning of the year, ifc. 
was held that he was not liable to pay the tax. 
In the present case, the rules sanctioned by the 
Govt, which wore published by the Municipality 
u/s. 80 provided that the tax shall be payable in ’ 
one instalment in the month of December for the 
official year ending with the 3lst August next, 
following. The liability to pay the tax, if at all, 
therefore, could arise only once in every year in 
the month of December provided the name had 
been included in the assessment list. The demand 
of the Municipality, therefore, for the three period^ 
is not in keeping with 3. 3 of the rules. On this» : 
point the learned counsel for the opposite party 
has argued that the word payable’ should not be 
consd. as fixing any liability on the tax-payer, 
but it simply denotes the time for the payment 
of the tax. Even supposing it is so, the time for 
the payment of the tax cannot be altered by the 

Municipality in contravention of this provision of 
the rules. 


[ill Lastly it has been urged by Mr. Bhandari 
that the petnrs. are not entitled to any relief 
under Art. 226 of the Const. Ind. or S. 28 , H. C. 
Ordinance, because it is open to them to file a 
suit against the Municipality. Wiswanzth Ram- 
krishna v. 2nd. Addl. Dist. Judge, Nagpur, A.I.R. 
(38) 1951 Nag. 6 : (1951 N. L. j. 57) has been reld. 
upon, wherein it has boon laid down that where 
a quick, efficacious remedy is available to the 
petnr. by way of suit, ho is not entitled to a writ 
of certiorari. Sundara Rao v, Cotnmr. Corpora¬ 
tion of Madras, A I. R. (2<0 1942 Mad. 348 : (203 
I. c. 607) has also been cited on the samo point, Sc 
it has also been contended on behalf of the oppo¬ 
site party that the act of the Municipality, which 
is impugned by the petnrs. is an executive act, 
against which a writ of certiorari is not available 
to the petnrs. In Regina v. Dublin Corporation 

(1878) 2 L. R. ir. 371 at p. 376, it has been held 
that 


* - . , . . , — au urner 

merely ministerial, such as a warrant, but it lies to 

remove & adjudicate upon the validity of acts judicial T„ 
this connection the term Judicia/does not net sLly 
mean acts of a Judge or legal tribunal sitting for the 
determination of matters of law, but for the purpose 
this question a judical act seems to be an act done b- 
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competent authority, upon consideration of facts & circum- 
stomes, & imposing liability or affecting the rights of 

■ethers." 

In the King v. London County Council, (1931) 2 
K. B. 215 at p. 233 : (144 L. T. 464) Slesser L. J. 
has given four conditions in which a rule for 
certiorari may issue. They are as follows : 

I Wherever any body of persons (l) having legal 
authority, (2) to determine questions affeoting 
rights of subjects, & (3) having the duty to act 
judicially, (4) act in excess of their legal autho¬ 
rity, a writ of certiorari may issue. It is now 
well settled that where the four conditions men¬ 
tioned by Slesser L. J. in the aforesaid case are 
a satisfied, a writ of certiorari may issue. The con- 
Jditions for the issue of a writ of prohibition are 
Jalmost the same, as those of certiorari. But the 
jissue of writ of prohibition is contemplated where 
Jthe act, against which the prayer for the issue of 
[[writ is made, is threatened. In The King v. North 
Worcestershire Assessment Committee l (1929) 2 
K. B. 397 : (98 L. J. K. B. 605), an assessment 
committee which was charged with the duty, 
preparing an assessment list, was held to be a 
judicial body in the matter of the preparation of 
the assessment list & in the matter of hearing 
objections against entries in the assessment list & 
writ of prohibition was, therefore, ordered to 
issue against the assessment committee where it 
was found that the committee was acting in 
excess of its authority. Similarly, in Muljee Sitka 
& Co. v. Municipal Commr., Bombay , A. I. R. 
(26) 1939 Bom. 471: (187 I. C. 8), it was held that a 

“H. C. has power to issue a writ of certiorari in respect 
not only of the orders of subordinate Ct. but also of the 
proceedings of any tribunal or officer who, though not a 
Ct., is yet acting judicially in those proceedings. Although 
the’ Chief Judge of the Small Cause Ct., Bombay, hearing 
an appeal u/s. 217, City of Bombay Municipal Act, 1888, be 
not a Ct.., his decision is a judicial act & if he acts with¬ 
out jurisdiction or in excess of his legal authority, his act 
can be controlled by H. C. by a writ of prohibition or 
certiorari, as the case may be.” , 

.In the present case in the matter of hearing & 
'disposing of the objections of the owners Si ociu- 
piers of the properties included in the assessment 
list, the Assessment Officer of the Jaipur Munici¬ 
pality is supposed to act judicially, & where he 
acts without jurisdiction or in excess of it, a writ 
of certiorari or prohibition, as the case may be, 
would lie against him. The petnrs. it is stated on 
behalf of the Municipality, did not file any objec¬ 
tions in the Municipality u/s. 84 or 85 of the Act, 
but it is rightly contended on behalf of the petnrs. 
in this behalf that the time fixed for filing of 
objections had expired before a legal notice was 
served on thtm A they, therefore, had no oppor¬ 
tunity to file their objections before the Assessment 
Officer. The Assessment Officer, in the present 
case, has, therefore, deprived the petnrs. of filing 
their objections relating to the asiessmfnt list & 
in doing so he ha 3 certainly acted without juris¬ 
diction Sc contrary to the clear provisions of the 
Jaipur Municipal Act. There is, therefore, a clear 


case for the petnrs. for the issue of a writ of 
prohibition. 

[12] Coming to the next point of the opposite 
party that an equally efficacious remedy was open 
to the petnrs. by way of a regular suit & so they 
are not entitled to claim any relief under the 
provisions of Art. 226, Const, of Ind. or u/s. 28, H. 
C. Ordinance, it may be pointed out that a writ 
of certiorari would not issue in such a case where 
an equally efficacious remedy is available to the 
petnr. but so far as a writ of prohibition is con¬ 
cerned, there is no such bar & a writ of prohibi¬ 
tion may issue even where a party has got an 
equally efficacious remedy by way of a regular 
suit. It may be noted that the right of the petnrs. 
of their property is threatened by process of the 
Municipality for the recovery of the property tax 
& they have the right under Art. 265, Const. Ind. 
not to be subject to any tax without the authority 
of law & if they are forced to pay a tax without 
the authority of law, they have certainly a good 
case for coming to this Ct. for the issue of a writ 
of prohibition under Art. 226, Const. Ind. even 
though their case cannot be said to be that of I 
infringement of a fundamental right. The scope of i 
the jurisdiction of this Ct. under Art. 226, Const. 
Ind., is much wider than the scope of functions of 
the S. C. under Art. 82 , Const. Ind. It is compe-j 
tent for this Ct. to issue a proper writ or direction) 
not only in cases where fundamental rights of a! 
subject are threatened or infringed but also in 
other cases as well. The case of the petnrs. 
relating to the recovery of tax from them which 
is not authorised by law, is certainly a case which 
is analogous to the case3 of infringement of the 
fundamental rights. The objection of the opposite 
party that the petnrs. are not entitled to any 
relief under Art. 226, Const. Ind. is, therefore, 
not well founded. 

[ 13 ] A further objection has been made on 
behalf of the opposite side that this petn. is bad 
on account of misjoinder of the parties. The five 
petnrs., against whom notices for the recovery of 
the property tax were issued, could not join 
together as the petnrs. in the case. It may be 
pointed out that no prejudice appears to have 
been done to the case of the opposite party 
beoause the five petnrs. have joined in this petn, 

& have objected to the recovery of the property 
tax from all of them severally. This, on the other 
hand, has saved multifariousness of the proceed¬ 
ings & it does not appear, in the circumstances of 
this case, that the petn. should be thrown out on 
the grounds of joinder of the five petnrs. in the 
matter of filing of thiB petn. This petn. succeeds 
& it is ordered that a direction be issued to the 
opposite party not to reeover the property tax 
from them, unless a valid tax is imposed by the 
Municipal Board of Jaipur within the Muncipal 
limits of the City & is due according to the provi¬ 
sions of the Jaipur Municipal Act, The petnrs. 
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shall get their costs from the opposite party. 
Counsel’s fee is fixed at Rs. 100 . 

[14] Sharma J. —I agree. 

K.S. Petition allowed. 
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(JODHPUR BENCH) 

Bapna J. 

Bakhtawar singh & others — Petnrs. v. The 
State. 

Or. Revn. No. 244 of 1950, D/- 26-3-1951. 

Cr. P. C. (1898), S. 162—Duty of Ct. to grant copies. 

The important faot whioh makes S. 162 applicable is 
that the statement is recorded by the police offioer in the 
course of an investigation under Ch. XLV of the Code. 
Copy of the statement of the witness to the police cannot 
be refused to the acoused on the ground that the case is 
‘enquired into by the Ot. on complaint & is not ohallaned 
by the police*. A. I R. (34) 19 *7 P. 0. 67 and A. I. R. (14) 
1927 Nag. 24, Rel. on. [Para 3] 

Anno. Cr. P. C., S. 162 N. 14. 

Laxminarain — for Petnrs’, Sumer dan, Public Pro¬ 
secutor—for the State. 

Order. — This is a revn. by five accused, 
Bakhtawarsingh, Gardsing, Tulohha, Nanura & 
Badri, who were convicted by the First Class 
Mag., Sujangarh for an offeree u/s. 323, I. P. C. & 
sentenced to a fine of Rs. 260 each. The appeal by 
the accused was disallowed by the Sea. J. at 
Churu. 

[ 2 ] The case for the prosecution is that the 
complainant Surja was in poeseeeion of a field in 
the boundary of village Gopalpura & when he 
began to plough it on 17-7-1947, the five acoused, 
who are stated to be employees of the Thakur of 
Gopalpura, committed trespass & assaulted Surja & 
his son Deepa with lathies & began to cultivate the 
field themselves. The occurrence took place at 
about 2 P. M. & a report was made at police station, 
Sujangarh at 6 P. M. by Surja. The police after 
investigation made a report to the Ot. of First 
Claes Mag., Sujangarh that the field was in posses¬ 
sion o( the Thakur of Gopalpura & it was Surja 
who wanted to dispossess the Thakur & commit 
trespass & caused injuries to Bakhtawarsingh who 
acted in self-defence in causing injuries to Surja. 
According to the police report, no offence had been 
made out. The complainant Surja bad, however, in 
the meanwhile, filed a complaint in the Ct' of 
Mag. at Sujangarh on 1-8-1947, & the trial resulted 

in oonviotion & sentenoe of the accused as afore 
eaid. 

[3] It was urged that the field was in the occu 
paticn of Heeralal & Jankilal under permission of 
the Thakur & the said Heeralal & Jankilal had 

taken burja as their co-tenant but that in a suit 

for possession filed by the Thakur of Gopalpur 
against Heeralal & Jankilal, a compromise had 
been arrived at on 30-3-1946 by whioh the said 
Heeralal & Jankilal handed over possession of the 
field to the Thakur of Gopalpura & that Surja 
complainant, who was in actual occupation prior 
,to that date had in token of his having delivered 
1951 Raj.'19 
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the possession, affixed bis thumb impression on the 
deed & that from that date onwards, it was the 
Thakur of the Gopalpura who was in actual posses¬ 
sion of the field. The two Cts.' did not accept this 
contention & have laid stress on the faot that 
according to the evidence, the field was in actual 
possession of Surja. The learned counsel for the 
aocused has made a grievance of the fact that the 
acoused were not allowed to cross examine 8urja 
on the basis of his statement in the police. It 
appears from a perusal of the record that on 10-1- 
1948, an appln. was presented on behalf of the 
accused that copies of the statements of the follow¬ 
ing persons who were to come as proseoution 
witnesses on 12-1 1948, & whose statements had 
been recorded by the police during the course of 
their investigation may be supplied to the aocused 
for the purpose of c oss-exa nitation of the said 
witnesses. The names of the persons whose state¬ 
ments were required by the accused are Surja, 
Deepla, Tiloka, Doolia, Sohan & DuDgar. The Ct. 
passed an order directing the prosecuting inspector 
to supply copies of the statements to tue accused. 
The prosecuting inspector, howevtr, did not supply 
any copies but reported on 3-5-1948 that as the 
complainant b6ing dissatisfied with the investiga¬ 
tion & report of the police had filed a complaint in 
the Ot. the police had nothing to do with the case 
& copies could" not, therefore, be supplied. It is 
apparent that the accused did not have the oppor¬ 
tunity of cross-examining the prosecution wit¬ 
nesses Surja, Deepla & Doolia who alone out of 
the aforesaid six had come into the witness box & 
this denial of opportunity amounts to an illegality 
which vitiates the trial. It is unfortunate that the 
proBeouting inspector did not realize his responsibi- 
lity in the matter & still more unfortunate that 
the Mag. did not take steps to enforce his own 
order. Since the oase hangs oa one important fact 
as to who was in possession of the field prior to 
the inoident, it was very important that the acous¬ 
ed should have the faoility of cross-examining the 
complainant & his witnesses in as complete a 
manner as possible. The objeot of cross examina¬ 
tion with the assistance of the earlier statement 
made by the complainant or his witnesees ie to 
protect the accused against untruthful witnesses. It 
is dear from the language of S. 162 of the Code 
that if a person is examined by the police during 
the oourse of an investigation under ohap. xiv of 
the Code & if that person is called as a witness for 
the proseoution, the accused has a right to request 
the Ct. to refer to such writing & for an order that 
the aooused be furnished with a copy of the state¬ 
ment of such person in order that any part of suoh 
statement, if duly proved, may be used to contra- 
diot such witnesses in the manner provided by 
S. 145, Evidence Act. It is immaterial in such cases 
whether the case was ohallaned by the police or ie 
enquired into by the Ct. on complaint. The impor¬ 
tant faot which makes the applicability of 8. 162 of 
the Code is that the statement was recorded by the 


Bakbtawarsingh v. The State (Bapna J.) 


146 Rajasthan Ramsarup v. State ( Ranawat J.) A. I. R. 


police officer in the course of any investigation 
under ohap. Xiv of the Code. The learned counsel 
has relied on Hari Mahadeo v. Emperor , A. I. R. 
(14) 1927 Nag. 24 : (28 Or. L. J. 14) which supports 
the view wh ch is taken above. It has been held by 
their Lordships of the P. C. in Pulukuri Kottaya v. 
Emperor , A. i. R. (34) 1947 P. c. 67 : (48 cr. L. J. 
633) that the right to be furnished with copieB of 
statements made by witnesses to a police officer 
given to an acoused person by S. 162, Cr. P. 0. is a 
very valuable right & often provides important 
materials for cross-examination of the prosecution 
witnesses. However slender the material for cross- 
examination may seem to be, it is difficult to 
gauge its possible effect. Minor inconsistencies in 
several statements may not embarrass a truthful 
witness but may cause an untruthful witness to 
prevarioate. In the circumstances aforesaid, it can¬ 
not be Baid that the accused have had a fair trial. 
I, therefore, allow thisrevn. set aside the conviotion 
& sentence passed on the accused & direct that the 
case be reiried by the trial Ct. according to law. 
As the Ot. of the Mag. at Sujangarh has since 
been abolished, this case is Eent to the Di6t. Mag. 
at Ohuru who will send this case to the Ct. of a 
Mag. competent to try this case. 

D.H. Revision allowed. 

A. I. R. (38) 1951 Rajasthan 146 [C.N. 65.] 

(JAIPUR BENCH) 

Ranawat J. 

Ramsarup — Petnr. v. State. 

Cri. Revn. No. 136 of 1950, D/- 12-6-1960. 

Criminal P. C. (1898). Ss. 190 (1) (c), 436—Order of 
Dist. Mag. taking cognizance —Nature of—Revn. 

Where after completing investigation against the accused 
the police sent a final report to the 8. D. Mag. that no case 
was made out against him on which the Mag. ordered the 
case to be struck of the file but as the acoused was a Govt, 
servant he sent a report to the Diet. Mag. for hi3 informa¬ 
tion, upon which the Diet. Mag. ordered the police to 
submit a challan against the acoused : 

Held that (1) the order of the S. D. M. being an execu¬ 
tive one, it was capable of being revised by him or by any 
other executive authority competent to do so. The Dist. 
Mac *s order, therefore, was not ultra vires. 

(2) And that the order of the Dist. Mag. by whioh he 
took cognizance of the oase under S. 190 (1) (c) was a 
iudioial one & was not an executive one, & as such it was 
revisable : A. I. R. (15) 1928 Pat 685, held overruled by 
A IE. (20) 1983 Pat. 242. [Paras 5, 6) 

Anno. Cr. P. C., S. 190, N. 4, 25, 8. 436, N. 30. 

Bam Avatar, Oovt. Advocate , O. C. Chatterjee & B. C. 
Chatterjee —for Complainants. 

Order_This revn. petn. has been filed by the 

acoused Ramswaroop against an order of the Dist. 
Mag. Sihar, dated 20-3-1950, by which he ordered 
the police to submit a challan againBt the accused 
under S. 161, Penal Code & 8. 5, Anti-corruption Act. 

[2] After completing investigation against the 
accused Ram Swaroop, the Polica sent a final 
report to the S.-D. M. at Neem ka-Thana that no 
case was made out against him. The S.-D. M. 
ordered that the case be struck of the file on 15 3- 
1950, but as the accused was Govt, servant he sent 


a report to the Dist. Mag. for information, upon 
which the Dist. Mag. made the order whioh is 
impugned in this revn. 

[3] Mr. Chatterjee, who has ' appeared for tho 
accused, urged that the Dist. Mag. had no jurisdic¬ 
tion to revise an order of the S.-D. Mag, made under 
S. 173, Criminal P. C. He has put his reliance on 
a case reported in Shukadeva v. Eamidmian , 
A.I.R. (15) 1928 pat. 685 ; (29 cr. L. J. 942), where¬ 
in it was held that : 

'‘An order of the Dist. Meg. direoting a police officer 
to submit a oharge-sheet is a judicial one and not passed aa- 

an executive head of the distriot.The DiBt. Mag. 

has no power under the Criminal P. C. to call for a oharge- 
aheet after a final report is put up before a Mag. empowered 
to take oognizanoe of the offence under S. 173 and is 
disposed of by him.” 

[4] The Govt. Advocate has argued that the 
case reported in Shukadeva v. Hamid , A. I. R. 
(16) 1928 Pat. 596 : (29 Cr. L. J. 942) has been 
overruled by Uma Si?igh v. Emperor , A.I.R. (20) 
1933 Pat. 242 : (34 Or. L. J. 1198), whioh is a D. B. 
case, & that the Dist. Mag. was competent to order 
the police to submit a charge sheet against the 
accused as the executive head of the district. 

[6] It may be ob3erved that the order passed by 
theS.D. Mag. Neem-ka-Thana on a final report 
submitted by the polioe under S. 173, Criminal P.C. 
striking off the cafe from the file was made in hi» 
executive capacity, but the order made by the 
Dist. Mag. asking the polioe to submit a charge* 
sheet against the accused cannot be construed to be 
an executive order, because the Dist. Mag. by that 
order has also issued a process againBt the a soused 
for his arrest under 8. 204, Criminal P. O. which 
means that the Diet. Mag. took cognizance of the 
case under S. 190 (1) ( 0 ), Criminal P. C. & ordered 
issue of process after satisfying himself that there- 
was room for supposing that an offence has been 
committed by the accused. Moreover, an order 
putting a person on his trial must be considered to 
be a judicial order. It has been observed by Jwala 
Prasad J., in Shukadeva v. Hamid t A. I. R. (161 

1928 pat. 5S5 : (29 Cr. l. J. 942), that : 

“It seems to me that such an order mu3t be a judioial 
one as calling upon the accueed to take his trial & fettering 
his liberty.” 

It is dear that the order of the Dist. Mag. was a . 
judioial one & was not an executive one. It is, 
therefore, open to the accused to challenge its 
correctness in revn. 

[6] Since the order of the S.-D. Mag., Neem-ka. 
Thana, was an executive one, it was capable of 
being revised by him or by any other executive 
authority competent to do 60 . The Diet. Mag.’s 
order, therefore, cannot be held to be ultra vires. 
Shukadeva v. Hamid , A. 1 . R. (16) 1928 Pat. 585 : 
(29 Cr. L. J. 942), has been overruled by the deci¬ 
sion of a D. B. of the same H. 0. in Uma Singh v. 
Emperor , a. i. r. ( 20 ) 1933 Pat. 242 ; (34 cr. L. J. 
1198). It may be remarked that after the Diet. 
Mag. having satisfied himself that there was a 
prima facie case againBt the accused had taken 
cognizance of the case under s. 190 (l) ( 0 ), Criminal 
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P. 0. & after he had ordered issue of a process for 
the arrest of the accused, it was not necessary for 
him to send the oass baok to the police for further 
investigation with a direction to submit a charge 
eheet against the acoused. On taking cognizance 
of the case the Dist. Mag. ought to have informed 
the accused that he was entitled to have the case 
tried by another Ct. & if tbe acoused had objected 
to bo tried by the Dist. Mag., this case ought to 
have been transferred to some other Ct. 

[7] This re7n. is partially a?cepted & the order 
of the Dist. Mag. remanding the case to the police 
for farther investigation is set aside. The Dist. 
Mag. is directed to transfer this case to some other 
Ofc for trial according to law if the acoused objeots 
to be tried by him, or to try the case himself if the 
acoused does not raise any such objection. 

D.R R. Order accordingly. 


A. I. R. (38) 1931 Rajasthan 147 [G. N. 66.] 

(JODHPUR BENCH) 

Amarsingh & Sharma JJ. 

Bhagchani — Pltf. — dp pit. v. Mt. Jeetbai — 
Deft. — Resp. 

Seoond Appl. No. 526 of 2003 Bt, D/- 8-11-1949. 

(a) Civil P. C. (1908), S. 13 (a) — Judgment passed 
by foreign Ct. against non-resident deft. 

Where a resident of Udaipur does not reside in Bom¬ 
bay or in any way submit to 'the jurisdiction of the Cts. 
in tbe State of Bombay, no suit oan be filed against him 
In the Ct. at Udaipur on the basis of an ex parte decree 
passed against him by the Small Cause Ct at Bombay. 

[Para 4] 

Anno. C. P. 0., 8 s. 13, 14, N. 9. 

(b) Civil P. C. (1908), 0.41, R. 27—Second appeal 
—Additional evidence—When can be allowed. 

Admission of additional evidence at an appellate stage 
is a very exceptional procedure A no party should be 
allowed to produce such evidence unless the Ct. requires 
it to be produoed to enable It to pronounce judgment or 
for any other substantial causa. An order under R. 27, 
Cl, 1 (b) cannot be made to enable a party to fish out 
evidence in order to prove his oase & make up a lacuna 
which then existed. A party who had certain important 
document all along with it but failed to file the same 
before the trial Ct. without any apparent cause oancot be 
allowed to file it at the stage of second appeal. [Para 5] 

Anno. C. P. C., 0. 41, R. 27, N. 1, 8 . 

Ahshya Singh—for Applt.-, T. S. Meha-for Resp. 

Judgment—-This is a pltff’s. appeal against 
the appellate judgment Sc decree of the learned 
D'at. J., Udaipur, dated 21-7-47 Sc arises out of the 
following circumstances: 

[2] The pltf. s firm, which carried on business 
ato Bombay, obtained an ex parte decree from the 

9 au,e Gfc * Bomba y- against Heeralal Lodha 
of Udaipur, for a sum o( rs. 1,467.5-6 including 
cost. The decree awarded future interest on Rs. 12C0 
at the rate of Bs 6 per annum. This decree is dated 
■8-5.1937. The pltf. brought the present suit for 
the recovery of rs. 1,467-5-6 the decretal amount & 
R3. 301-1C-6, interest for 4 years 2 months & 9 
days at the rate awarded by the decree, in the Ct. 
of Oity Muneiff, Udaipur. The entire sum claimed 
was Rs. 1769 in standard coin, which comes to 
B3. 2388 2 0 in Udaipur Coin. 
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[3l Heeralal died during the pendency of the 
suit & resp. Mt. Jeet Bai, his widow was brought 
on the record as his legal representative. It was 
pleaded by the deft, that he was a non-resident 
foreigner Sc that an ex parte decree obtained at 
Bombay could not be made the basis of the Bait in 
Udaipur as the deft, had not submitted to the 
jurisdiction of the Bombay Ct. This contention 
wa3, however, repelled by the first Ct. Sc first suit 
was decreed for rs. 1769 in standard coin. Against 
his decree, Mb. Jeet Bai went in appeal to the Ct. 
of Ihe learned Dist. J., Udaipur, who has held the 
Heeralal was a non-resident foreigner in Bombay 
& as he bad not submitted to the jurisdiction of 
the Bombay Ct. no suit could be brought on the 
basis of the decree. The suit was, therefore, dismiss¬ 
ed. Against the appellate judgment & decree the 
pltf. has come in second appeal to this Ct. 

[ 4 ] It has been seriously contended that the 
deoreo in question could be made the basis of the 
suit unless the deft, submitted to the jurisdiction 
of the Bombay Cb. This argument, in fact, even if 
made, could have no substance, in view of the 
decision of their Lordships of th9 P. C. in Gur - 
dyal Singh v. Raja of Faridkot, 22 cal. 252: (21 
I. A. 171 P. 0.). It was held by their Lordships that 
“a dooree in a personal notion pronounced by a Ct. of the 
native State cf Faridkot in absentum against reap, of 
Jhind who owed no allegiance to the State of Faridkot 
was, by international law a nullity.” 

It was held in Wazir Sahu v. Munsidas, A. I. R. 

(28) 1941 Pat. 109: (20 Pat. 144) that 
''a personal decree against a deft, who did not reside in 
Freuch territory & who dii not submit to the jurisdiction 
of the Frenoh Ct. is a nullity.” 

In Vithalbhai Shivibha v. Lalbhai Bhimbhai t 
A. I. R. (29) 1942 Bom. 193: (l. L. R. (1942) Bom. 
688), it was held that: 

‘‘In an aotion in personam the faot that the deft, was 
carrying on business in a foreign oountryihrough a mana¬ 
ger or agent at the time when the obligation (in respect 
of whioh the aotion is brought) was iEOurred will not 
oonfer jurisdiction on the foreign Ct.” 

In view of these authorities we fully agree with 
the lower appellate Cb. that the decree of the Small 
Cause Ct. of Bombay mentioned above, could not 
be made the basis of a suit against tbe deft. Sc 
consequently the suit was rightly dismissed. 

[5] The learned counsel for the appellant, however, 
prayed for leave to file a certified copy obtained 
from the Small Cause Court of Bombay, which is 
alleged to be an appln. by Heeralal in I ho suit at 
Bombay & by which be is said to have submitted 
to the jurisdiction of the Bombay Cb. It was argued 
that the document was a very important dooument 
Sc was above suspicion as it was certified copy 
obtained from Cb. records. It was argued that if 
that wire admitted it would show that Heeralal 
had submitted to tbe jurisdiction of the Bombay 
Ct. & would knock the bottom out of the deft’s, 
case. The learned oounsel is, however, unable to 
satisfy us why he should be allowed to file this 
document at euoh a late stage. This document 
must have been in the knowledge of the pltff. & it 
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was filed in a case brought by him & should have 
been filed along with the plaint or at the latest 
till the settlement of the issues. It was, however, 
not filed till the decision was reached in the lower 
appellate Ct. The pltff. has been lying on bis oars 
all this time & he should thank his ownself if he 
had not been able to take advantage of an impor¬ 
tant piece of the documentary evidence. Admission 
of additional evidence at an appellate stage is a 
very exceptional procedure & no party should be 
allowed to produce such evidence unless the Ct. 
requires it to be produced to enable it to pronounce 
judgment or for any other substantial cause. It 
was held by their Lordships of the P. C. in Mohd. 
Akbarkhan v. Mt. Motai, a I. R. (36) 1948 P. 0. 
36: (i. Ii. R. (1947) Lah. 727) that 

“the power admitting additional evidence in appeal only 
arises where the Ct. requires the further evidence for one 
of the causes speoified in 0. 41, R. 27, C. P. C. that is, 
either to enable it to pronounce judgment or for any other 
jsubstantial oause. An order under R. 27, Cl. 1 (b) cannot 
Ibe made ti enable a party to fish out evidence in order 
[to prove his case & make up a laouna whioh then exited.” 

In that case a certified copy of Jama Bandi was 
admitted by the Diet. J. of Peshawar in appeal, 
but the J. C. North-West Frontier Provinces allow¬ 
ed the appeal on the ground that the document 
was wrongly admitted. Their Lordships upheld the 
view taken by the J. G. Prior to the last men¬ 
tioned oase, tbe same view was expounded by their 
Lordships in case reported in Parsotim Thakur v. 
Lai Mohan Thakur , a. i. r. (18) 1931 P. 0. 143: 
(10 Pat 654). Their Lordships say 

“that the provisions of .... O. 41, R. 27 are dearly not 
intended to allow a litigant who baa been unsuccessful in 
the lower Cts. to patch up tbe weak parte of his oase & 
fill up tbe omissions in the Ct. of appeal .... Under R. 27, 
Cl. (1) (b) it is only where tbe appellate Ct. ‘requires’ it 
(i. e. finds it needful) that additional evidence can be ad¬ 
mitted. It may be required to enable the Ct. to pronounce 
judgment or for any other substantial cause, but in either 
case it must be the Cc. that requires it.The legiti¬ 

mate oocasion for the exercise of this discretion is not 
whenever before the appeal is heard a party applies to 
adduoe fresh evidence, bnt 'when on examining the evi¬ 
dence as it stands some inherent laouna or defect beoomeB 
apparent.’ It may well be that the defect may be pointed 
out by a party, or that a party may move the Ct. to 
supply the defect, but the requirement must be the re¬ 
quirement of the Ct. upon its appreciation of evidence, as 
it stands. Whenever the Ct. adopts this procedure it is 
bound by R. 27 (2) to record its reasons for so doing, & 
under R. 29 must specify the points to which the evi¬ 
dence is to be confined & record on its proceedings the 

points so specified.The power so conferred upon the 

Ct by the Code ought to be very sparingly exercised.’’ 

We tterefcre, find ourselves unable to accede to the 
request of the learned couneel for the applt. The 
appeal is dismissed with costs. 

D.R.R. Appeal dismissed. 


A. I. R. (38) 1931 Raja&than 148 fC. N. 67 J 

(BIKANER BENCH) 

Gupta J. 

Pirdan J ethmal — J.-D . — Appct. v. Mt* 
Sarswati — D.-H _ Resp. 

Civil Case No. 34 of 1949, D/-31-10-1949. 

(a) Precedents — Rajasthan H. C. — Decisions of 
Bikaner H. C.—Binding elf ect—Though not binding, 
are entitled to respect as decisions of other H. Cs. 

[Para 2} 

(b) Houses & Rents — Bikaner Prevention of Evic¬ 
tion Order, 1942—Eflect of, on decree passed for evic¬ 
tion. 

So far as the notfn. No, 33 of 26-6-1942 promulgating 
Bikaner Prevention of Eviotion Order, 1942 goes with all 
its amendments & modifications, not only oan a tenant bo 
evioted in execution of a deoree passed against him by a 
competent Ct. & whioh deoree bas beoome final but even a 
deoree oan be passed against him for eviotion from a 
house on three grounds of which non-payment of rent is 
one. [Para 3) 

(c) T. P. Act (1882), S. 114— Applicability — Execu¬ 
tion proceedings. 

Tbe section is dearly confined fo tbe stage of the pro¬ 
ceedings before the passing of a decree. After a deoree 
baa been passed, the executing Ct. has no power to lessen 
the rigour of the deoree so far as it relates (o eviotion be- 
oause the J. D. expresses his williDgne3s & readiness to 
pay the rent decreed. [Para 3) 

Anno. T. P. Aot, S. 114 N. 16. 

(d) Civil P. C. (1908), S. 38 —Decree binding. 

The exeouting Ct. is bound to give efJeot to the deoree 
& oannot go behind the decree & say that tbe decreo 
should not have been passed. [Para 3J 

Anno. Civil P. C., S. 38 N 8 Pt. 2. 

Pannalal Parih—for Appct.\ Joshi Kewalchand—for 
Resp. 

Judgment. — This is judgment-debfcor's s, A. 
in exeoution proceedings under 8. 40, Bikaner 
Oivil P. 0. A deoree was passed against the J. D. 
for B8. 23-9-6 on account of rent & for eviotion 
from a house oooupied by the J. D. as a tenant of 
the decree-holder. Tbe decree was passed by th© 
City Mun:-if of Bikaner on 10-8-1948, & beoauee 
there was no appeal therefrom, it had beoomo 
final. Tbe deoree-bolder applied for exeoution of the 
decree on 16-10-1948. On 26-3-1949 i. e , more than 
five months alter tbe execution appln. was made 
& after taking several adjournments for vacating 
the bouse in question, the J. D. made an appln. 
that he was willing & ready to pay the decretal 
amount of rent & (not the amount of rent that had 
become due from him this date) that he may be 
allowed to deposit the same in Ct. for payment to 
the D. H. & that he may not be made to vacate 
the house & the execution appln. be struck of the 
file of the Ot. This request was not granted by 
tbe executing original Ot. which dismissed the 
same on 19-4-1949 & ordered that the J D. be evict¬ 
ed through the Ct. Tbe J. D. went up in appeal 
to tbe Diet. J. from this order of the Oity Munaiff. 
The Dist. J. also dismissed bis appeal on 25-6- 
1949. In the Ct. of the Diet. J. also the J. D. ap¬ 
plied that he was willing & ready to deposit in Ct. 
the amount of rent decreed against him for pay¬ 
ment to the D. H. & that he may not be made to 
vacate the house: vide bis appln. dated 24-5-1949 on 
the file of the Diet. J. at no. 10. The J. D. has now 
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come in s. A. to this Ct. with the same prayer as 
in the lower Cts. 

Cal On behalf of the appot. it has been argued 
by bis counsel th it under the Prevention of Evic¬ 
tion Order, 1942, promulgated by notfn. No. 33 of 

26- 6-1942, published in the Bikaner Rajputra of 

27- 6-1942 read with this principle embodied in 
8. 114, T. P. Aot, the applt. cannot be ordered 
to vacate the house ard in support of the 
argument two published judgments of the Bika¬ 
ner H. 0. printed in 17 Bikaner L. R Part, in 
on p. 69 & 18 Bikaner L. R. part II on p. 16 
& judgment of the same Ct. dated 10-7-1944, 
a copy of which ba9 bean filed by the applt. on 
the records of Ot. of the Diet. J. have been 
cited. On the other hand, it has been argued 
on behalf of the reap, that this Oc. is hearing 
the appeal on the execution side, that this Ct. 
hai got to give effect to the terms of the decree 
whioh cannot be made a nullity & a judgment of 
the Bikaner H C. dated 16-4.1948 has been oited 
& a copy filed on the records of the Ct. of the 
Diat. J. It may be pointed out that the judgments 
that have been cited are not binding on this Ct. 
They, however, are entitled to respect just as judg¬ 
ments of any other independent H. 0. The rele¬ 
vant provisions of the Prevention of Eviction 
Order, 1942 are a* follows : 

“3. No notice of eviction eerved by a landlord on his 
tenant requiring him to vacate his bouse on or after the 
80ih day ot Juds shall be valid & no action would be 
open under it either in Ct. or otherwise. 

Provided that nothing herein contained shall he a 
bar to eviction for non-payment of rent or for any ma'e- 
rial breach of the terms of the tenancy.” 

[3] By subsequent amendments & modifications 
of the said order, the tenant has been made liable 
to eviction if he sublets in full or in part or 
shares with another in part of a house without 
obtaining the permission in writing of the owner 
(vide Notfn no. 94 published in the Bikaner Raj. 
patra of 24 6-1944'; or if the house were bona fide 
required by the landlord for his own occupation 
(vide Notfn. No. 80 of 16-10-1946). Nowhere has 
it been laid down that a deoree passed by a 
compelentCfc. & which has become final & irrevo¬ 
cable would not be given effect to by any Ct. 
Therefore, bo far as tbe said nolfn. no. 33 goes 
with all its amendments & modifications not only 
oan a tenant be evicted in execution of a deoree 
passed against him but even a decree can be 
passed against him for eviction from a house on 
three grounds of which non-payment cf rent is one 
As regards s. 114, T. P. Act. it has been argued by 
the counsel for tbe reap, that the T. P. Act »s not 
in force in Bikaner State. This .s admitted by tbe 
coureel for the applt. No doubt, aosirg on the 
spirit of the provisoes of tbe section the Cts. i n 
Bikaner appear to have given relief to the tenants 
even at the execution stag- of proceedings. With 
all reapeot due to the Judges deciding tho-e cases 
|I am unable to agree with the view taken. 
|The seotion is clearly confined to the stage of the 
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proceedings before the parsing of a deoree. In my j 
opinion after a decree has been paessd, tbe execut¬ 
ing Ot. has no power to lessen rigour of the decree , 
so far as it relates to eviction because the J. D. 
expresses his willingness & readiness to pay the 
rent deoreed. In my opinion, tbe executirg Ot. 
is bound to give effect to the decree & cannot go 
behind the decree & say that the decree should not 
have been passpd. This appeal of the tenant J D. ; 
has no force & deserves to be dismifsed. Moreover, 
from the proceedings of the Cb executing tbe de¬ 
oree, it appears that the applt. has been evicted & 
the landlord D. H. has been pub in possession of 
the house; vide order dated 10 - 8 - 1949 . It would 
not be proper, now to restore possession to the ten¬ 
ant. The appeal is, therefore, dismissed with costs. 
The records may at onoe be returned to the lower* 
Cts. for remaining proceedings. 

D.R.R. Appeal dismissed . 
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(JODHPUR BENCH) 

Bapna J. 

Prabhashankar and another — Petnr. v. Naga — 
wat Ratichand — Resp. 

Civ. Revo. No. 282 ot 1950, D/- 20-3-1951. 

Provincial Small Cause Cts. Act (1S87), S. 33—TriaL 
as regular suit — Change of procedure Rajasthan 
Small Cause Ct. Ordinance (VIII [8] of 1950), S. 30. 

If a suit ig instituted or pro 3 eedings have commerced iu 
any suit as a regular Civ. suit, it canoot afterwards be 
tried as a Small Cause Ct. suit : A I. R (24) 1937 Nag. 
200 and A. 1. R (9) 1922 All. 112, Rel. on. [Para lj 

M ur liman oh ar—for Petnr. 

Order —This is a revision by the defendant, 
against a decree of the Civil Judge, Banswara in. 
exercise of Small Cause Court powers. Various- 
grounds have been taken by the learred counsel 
for tbe petitioner but an additional ground was 
taken in the course of hearing, viz. that the suit 
was instituted originally asabmall Court suit (sio.> 
in the Court of Civil Judge at Banswara and there¬ 
after, after a certain stage it was tried by the Civil 
Judge in exercise of Small Cause Court powers which, 
was contrary to law. This contention is correot. On 
persual of the reonrd it appears that the suit wa6 
instituted in the Court of Civil Judge, Banswara, on 
7th of June, 1948 and that the proceedings continu¬ 
ed till 22nd of July, i960 vhen it was taken on tbe 
Small Cause Court side of the Civil Court and 
thereafter tried as such. Under section 30 of the 
RajasthaD Small Cause Court Ord'nance (ho. Viu 
of 196C) this was not lermissible If a suit isj 
instituted or proceedings have commenced in any 
suit as a regular civil suit it cannot afterwards 
be tried as a Small Cause Court suit. (Vide 
Bande Ah v. Bussainbhai, a. I. R. (24) 1937 hog. 
200 : (I L R. (1937) Nag. 399), Chunni Lai v. 
Gohll, A. I. R. (9) 1922 ALL 112 ; (66 I. C. 816). 
The decree of the learned Civil Judge in exer¬ 
cise of Small ( a- se Court powers is set aside and 
tbe case ia sent bask to the Court of Munsif 
Banswara for decision on merits as the suit ia 
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"within bis pecuniary jurisdiction. All proceedings 
subsequent to 22nd of July, i960 are hereby quash¬ 
ed. The costs of the revision will be C03ts in the 
cause. 

D.n. Order accordingly. 


-A. I. R. (38) 1951 RAJASTHAN 150 (1) (C. N. 69) 

(Jodhpur Bench) 
NAWALKISHORE, J. 

Chandmal, Applt. v. Baburmal, Resp, 

Civil Misc. Appeal No. 19 of 1950 D/- 27-4-51. 

Limitation Act (1908),Art. 182(2) — Appeal from 
-order refusing to set aside ex parte decree — Mewar 
Limitation Act, Art. 29. 

The icord “appeal” referred to in col. 3 of cl. 2 
oj Art. 182 does not include an appeal preferred 
against an order refusing to set aside an ex varte 
decree but must be confined to an appeal only 
from the decree or order sought to be executed. 
Hence limitation for the execution of the ex parte 
decree in such a case runs from the date of the ex 
parte decree. ‘Case law discussed .' (Para 4) 

Anno: Lim. Act Art. 182 N. 34. 

M. M. Seth, for Appellant. — Akshaisingh, for 
Resp. 

Cases re j erred to: 

roO) AIR (37) 1950 SC 7 : (52 Bom LR 515) (Pr4) 
C50) AIR (37) 1950 All 327 (Pr4) 

(37) AIR (24) 1937 Mad 421: (171 I C 980) (Pr 4) 

( 39) AIR (26) 1939 Mad 157: (181 IC 491) (Pr 4) 
(’51) AIR (33) 1951 Pat 1: (29 Pat 1042) (Pr4) 

JUDGMENT: This is an appeal by the D. H. 
against the order of the learned Dist. J. holding 
•hat the petition for execution preferred by him in 
the court of the Munsif was barred by time. 

(2) It seems that on 6-2-1942 Chandmal appellant 
obtained an ex parte decree against Baburmal. No 
appeal was preferred from this decree by the J. D. 
&: instead he filed an application for having it set 
aside but it was dismissed. On appeal to the High 
Court, there was a compromise & an order was 
passed on 11-11-1943 that if Baburmal paid Rs. 40/- 
as costs to the D. H. within fifteen days & gave 
security for due performance of the decree that 
may be passed against him within one month, the 
ex parte decree will be set aside otherwise it will 
stand. The J. D. did not comply with this order & 
when an application for execution of the decree 
was filed on 8-4-1945, he objected on the ground 
.that since limitation ran from the date of the 
decree, it was barred by time. The learned Munsif 
repelled this objection & held that limitation ran 
from the date of the order of the H. C. & accord¬ 
ingly, execution was not barred by time. The 
learned Dist. J. on appeal disagreed with this view 
& set aside the order passed by the learned Munsif 
& held that the petition for execution was barred 
by time as limitation ran from the date of the 
•decree. 

(3) Learned counsel for the appellant urged that 
according to Art. 29, Mewar Limitation Act, the 
period of limitation was provided as below: 

(4) The word “tajveej” is not defined & the 
learned counsel urges that if there is an appeal, 
limitation should be deemed to run from the "taj¬ 
veej” of the appellate court. He has also referred 
(o Sriramchandra Rao v. Venkateswara Rao' AIR 
• 26 ) 1939 Mad. 157 which is based on ‘Koya Kutti v. 
Veerankutti’, AIR (24) 1937 Mad. 421. This jud¬ 
gment relates to the meaning to be attached to the 
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words “where there has been an appeal” occurring 
in Cl. 2 Col. 3 of Art. 182, Limitation Act. A num¬ 
ber of authorities were cited in this case in support 
of the proposition that these words must be taken 
in their context, that is, with reference to the 
words in Col. 1 of Art. 182 & interpreted to mean 
that the appeal must be against the decree or order 
itself. It was, however, held that it was equally 
logical to say that it must be something which af¬ 
fected that decree or order, & the reason assigned 
for this view was that if the legislature had a dif¬ 
ferent intention, it could have expressed with ease 
by saying “where there has been an appeal against 
that decree or order.” The exact question which 
calls for a determination is whether the word 
“appeal” referred to‘ in Col. 3 of Cl. 2 of Art. 182 in¬ 
cludes an appeal preferred against an order refus¬ 
ing to set aside an ex parte decree or, must be con¬ 
fined to an appeal only from the decree or order 
sought to be executed. In an elaborate judgment 
reported as ‘Bahadursingh v. Sheo Shankar, AIR 
(37) 1950 All. 327 it was held on a review of a large 
number of authorities of different courts that ap¬ 
peal in Art. 182 (2) means an appeal from the 
decree sought to be executed & no other appeal. 
It was further held that where an application to 
set aside an ex parte decree was dismissed & an 
appeal preferred against the order dismissing such 
application was also dismissed, limitation for the 
execution of the ex parte decree ran from the date 
of the ex parte decree & not from the date of the 
appellate decree. Reference was made to AIR (26) 
1939 Mad. 157 & it was not followed. Rameshwar 
Prasad v. Parmeshwar Prasad’, AIR (38) 1951 
Pat 1 is another authority where view similar to 
the one taken in A I R (37) 1950 All. 327 prevailed. 
This view appears to be so well established now 
that it is hardly necessary to multiply authorities 
on the point but reference may be made to Khimji 
Poonja & Co. v. Baldeodas’, AIR (37) 1950 S C 7, 
where it was contended on behalf of the 
appellant that the words “where there has 
been an appeal" were comprehensive enough 
to include the appeal from an order dismissing the 
application under O. 9, R. 9, Civil P. C. This argu¬ 
ment w r as, however, held to be a far-fetched one, & 
it was observed that these words must be read with 
the words in Col. 1 of Art. 182 viz., “for the execu¬ 
tion of a decree or order of any court” & how¬ 
ever broadly the article may be construed, it could 
not be held to cover an appeal from an order which 
was passed in a collateral proceeding or which had 
no direct or immediate connection with the decree 
under execution. In this view of the matter the 
word “tajveej” in Art. 29 of the Mewar Limitation 
Act must be confined to the “tajveej” which result¬ 
ed in the ex parte decree against Baburmal. The 
result is that this appeal fails & is hereby dismiss¬ 
ed with costs. 

D. H. Appeal dismissed. 
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JODHPUR BENCH 
WANCHOO C. J. AND BAPNA J. 

Pratap Mal, Petnr. v. The Income Tax Officer . 
Jodhpur Division, Resp. 

Civil Misc. Appln. No. 17 of 1951 D/ 8-5-1951. 
t (c) Constitution of India, Art. 226 — Who can 
apply for writs — Right of third party — Injunc¬ 
tion restraining assessment of income-tax on all 
residents of particular locality. 

Generally speaking it is only the person whose 
fundamental right has been infringed who can ap¬ 
proach the court for relief. There is a well-knovin 
exception in the case of the writ of ‘habeas corpus / 
and it may be that a similar exception might be 
made in the case of a writ of ‘quo warranto. B& 
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so far as the writs of mandamus, prohibition, and 
certiorari are concerned., only the person affected 
can approach the Court for relief. “A IR (38) 
1951 All. 1(F B ) and AIR (38) 1951 SC 41, Rel. 
on” “English case law considered.” (Para 13) 
Consequently, an application by a stranger for 
the issue of an interim injunction under Art. 226 
restraining the Income-Tax Officer of the Jodhpur 
division from assessing income-tax on all the re¬ 
sidents of that locality will not be granted. 

(Vara 13) 

(b) Income Tax Act (1922), S. 22(4), Proviso — 
Income Tax officer can ask for production of ac¬ 
count books of assessee for a period of three years 
prior to previous year — H. C. will not prohibit 
Income tax Officer from demanding production of 
account books for one year prior to accounting 
year as that would be interfering with legitimate 
powers of that officer under S. 22(4) — Constitution 
of India, Art. 226. (Parc. 15) 

Anno: I. T. Act, S. 22 N. 8. 

Hari Prasad Gupta, for Petnr. — S. M. Sikri, 
assisted by Mansha Ram, Govt, advocate t for Resp. 
Cases referred to: 

(’51) AIR (38) 1951 SC 41: (1950 SCR 869) 

(Pr 12) 

(’51) AIR (38) 1951 Ali 1: (1950 A L J 767 F B) 

(Pr 11) 


(’51) 1951 RLW56: (AIR (38) 1951 Raj. 94 (2) 

(Prs 3 7) 

(1874-75) 10 CP 379: (44 L JCP 209) (Prs 5* 9) 

(1875) 20 EQ 552: (44 LJ Ch 600) (Pr 9) 

(1883) 10 QBD 309: (52 LJ MC 4) (Pr 6) 

(1888) 21 QBD 533: (57 LJQB 638) (Pr 10) 

(1894) 1 QB 552: (63 LJ QB 474) (Pr 8) 

WANCHOO C. J.: An application has been 
made by Pratap Mai under Art. 226 of the Consti¬ 
tution of India for issue of a writ or direction to 
the Income-Tax Officer of Jodhpur Division. In 
this application a prayer was made for issue of a 
temporary injunction restraining the Income Tax 
Officer from making any assessment of income-tax 
on the income for the year 1949-50 on any resident 
of Jodhpur Division, including the applicant. An 
‘ad interim* injunction was issued to the opposite 
party restraining him from proceeding to assess 
income-tax on the applicant, & a notice was also 
issued of this ‘ad interim* injunction. A further 
notice was issued to the opposite party ask¬ 
ing him to show cause why an ‘ad interim* 
injunction be not issued to him restraining him 
from proceeding with the assessment of Income-tax 
on all the residents of Jodhpur Division. 

(2) The opposite party has appeared in answer 
to the notices issued to him, & opposes the issue of 
an ‘ad interim’ injunction restraining him from 
assessing income-tax on all the residents of Jodh' 
pur Division. Further, the opposite party also 
piays that the ‘ad interim’ injunction issued res- 
traming him from proceeding to assess income-tax 
on the applicant be suitably modified, & he should 
be allowed to proceed with the examination of the 
account books of the applicant for the year 1949- 
50, though it is said on his behalf that he would 
not assess the income-tax for that year. 

(3) This application has been made on the basis 
oi a decision of this Court in ‘Madan Gopal v The 
Union of India, (1951 RLW 56). We have heard 
learned counsel at length on the question whether 
an ad interim’ injunction can be & should be issu¬ 
ed restraining the opposite party from proceeding 
to assess income-tax on all the residents of Jodh¬ 
pur Division. This raises a question of great gene¬ 
ra* importance inasmuch as the applicant wants 
the injunction to be issued not only in his favour 
but aiso in favour of all other residents of 
Jodhpur Division, who have not come un to this 
Court. In effect, therefore, the applicant, who is 


a stranger to others, wants that on his application, 
such an injunction should be issued in favour of 
other strangers. 

(4) The contention of the learned counsel for 
the applicant is that he is entitled to ask for such 
an injunction even in favour of strangers. On the 
other hand, the learned counsel for the opposite 
party contends that such an injunction on the mo¬ 
tion of a stranger cannot &, at any rate, should not 
be issued by this Court. 

(5) Reliance has been placed on behalf of the 
applicant on a number of English cases dealing, 
with the writ of prohibition. The earliest of these 
cases is ‘Worthington v. Jeffries (1874-75) 10 CP 
379). That was a case in which a stranger moved, 
for a writ of prohibition in connection with a suit, 
pending in the Mayor’s Court of the City of Lon¬ 
don. It was held in this case that 

“Where a superior Court is clearly of opinion, 
both with reference to the facts & the law, that, 
an inferior court is exceeding its jurisdiction, it is- 
bound to grant a writ of prohibition; whether the- 
applicant for the prohibition is the deft, below or- 
a stranger.” 

(6) The next case relied upon is the ‘Queen v- 
The Local Government Board, (1883) 10 Q B D 30(V 
In this case a writ of prohibition was refused, but. 
Brett L. J., who delivered the judgment in ‘Wor¬ 
thington v. Jeffries’, cited above, made the follow¬ 
ing observations at p. 321, on which learned coun¬ 
sel for the applicant strongly relies. 

“I think I am entitled to say this, that my view 
of the power of prohibition at the present day is- 
that the Court should not be chary of exercising, 
it, & that wherever the legislature entrusts to any 
body of persons other than to the superior Courts- 
the power of imposing an obligation upon individu¬ 
als, the Courts ought to exercise as widely as they 
can the power of controlling those bodies of per¬ 
sons if those persons admittedly attempt to exer¬ 
cise powers beyond the powers given to them by 
Act of Parliament.” 


(7) The ‘argument’ is that this Court should ex¬ 
ercise the power conferred upon it by the Constitu¬ 
tion of India, and stop the opposite party from as¬ 
sessing income-tax for the year 1949-50 on all the. 
residents of Jodhpur in view of the case of ‘Madan 
Gopal v. Union of India, cited above, even though 
those persons have not come up to this Court. 

(8) The third case relied upon on behalf of the 
applicant is ‘Farquharson v. Morgan (1894) 1 QB 
552. That was not a case of a stranger, but re¬ 
liance has been placed on the following observa¬ 
tions of Lord Halsbury at page 556 

"It has been long settled that, where an objection 
to the jurisdiction of an inferior Court appears on 
the face of the proceedings, it is immaterial by whac 
means and by whom the Court is informed of such 
objection — I find no authority justifying the with¬ 
holding of a writ of prohibition in such a case.” 


(9) The last case referred to by learned counsel 
for the applicant is ‘Chambers v. Green', (1875) 20 
EQ 552. This case strikes a slightly different note 
& has dealt with the case of ‘Worthington v. Jeff¬ 
ries’, mentioned above. The question that was con¬ 
sidered was whether a writ of prohibition must issue 
on the application of a stranger to the sjit. Sir G 
Jessel, M. R., at p. 554 observed as follows: 


‘‘The law is well settled that when a stranger 
comes to a superior court for a writ of prohibition, 
he must show that the inferior ct. is exceeding its 
jurisdiction both in fact & law, & that it is a matter 
ol discretion whether or not the superior Court 
shall set it aside.” 

Taking this view, it was held that it was within 
the discretion of the superior Ct. to grant a writ of 
prohibition on the application of a stranger or to 
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withhold it, & in that particular case the discre¬ 
tion was exercised by withholding the writ. 

(10) A consideration of these cases shows that in 
-England some Judges, at any rate, have held the 
view that the granting of writ of prohibition on 
the application of stranger is discretionary. The 
.matter was considered by the Court of Appeal in 
‘Broad v. Perkins’, (1888) 21 QBD 533, upon which 
.learned counsel for the opposite party relies. That 
was not a case of a stranger, but of a party. But 
the application for a writ was made after the judg¬ 
ment of the inferior Ct. had been delivered & before 
♦execution proceedings. It was then held, even in 
the case of an application by party, that “the grant¬ 
ing of a writ of prohibition to an inferior Ct. that 
has exceeded its jurisdiction is discretionary”. 
Dealing with this aspect of the matter, Messrs. 
Short & Mellor observe in their book “The Practice 
•of the Crown Office”, Ed. 2 (1908), at p. 264, as 
follows: 

"Applications by strangers have not been en- 
■courged in recent times, & since the decision of 
the Court of Appeal in ‘Broad v. Perkins’ it is sub¬ 
mitted that they would have to make out a very 
strong case indeed in order to obtain the writ.” 
.Learned counsel for the opposite party urges that 
there has been no case in England in the last 40 
years or so in which a writ of prohibition was grant¬ 
ed on the application of a stranger. Learned coun¬ 
sel for the applicant admits that there has been no 
such case in recent times, but his argument is that 
It does not follow from this that the old cases have 
been overruled. Be that as it may, there is no 
doubt that the trend of authorities now is 
that a writ of prohibition should not 
generally be granted on the application 
of strangers, except, perhaps, in the strongest pos¬ 
sible cases. We do not think that the present case 
belongs to that exceptional class of cases, & there 
is, therefore, no reason to grant an ‘ad interim’ in¬ 
junction of the nature desired by the applicants. 
If even the writ should not generally be granted on 
the application of a stranger, there is much less 
reason for granting an ‘ad interim’ injunction on 
such an application. Learned counsel for the op¬ 
posite party also referred to Indian cases in sup¬ 
port of his contention that such an ‘ad interim’ in¬ 
junction should not be granted on the application 
of a stranger. 

(11) The first of these cases is ‘Indian Sugar 
Mills Association v. Secy, to Government, Uttar 
Pradesh Labour Department’, A. I. R. (38) 1951 All 1 
<FB). That is a decision of a Full Bench, & it was 
lield that 

“Though Art. 226 makes no mention as to who 
shall apply for an appropriate order under the Art., 
other writs, directions or orders cannot be placed 
on the same footing on the writ of habeas corpus 
and only those persons whose interests are directly 
affected by a statute or an order can apply for re¬ 
dress under the Art.” . „ „ 

(12) The next case is a decision of the Supreme 
Court, ‘Charanjit Lai v. The Union of India A.I.R. 
(38) 1951 S. C. 41. It was held by three of the 
learned Judges that 

••The rights that could be enforced under Art 
32 must ordinarily be the rights of the petitioner 
himself who complains of infraction of such rights 
& approaches the Ct. for relief.” 

(13) Art. 226 is the counter-part of Art. 32, so far 
as the H. Cs. are concerned, & the trend of autho¬ 
rities in India also is that generally speaking it is 
only the person whose fundamental ight has been 
infringed who can approach the Court for relief- 
There is a well-known exception in the case of the 
writ of ‘habeas corpus’, & it may be that a similar 
exception might be made in the case of a writ of 
‘quo warranto’. But so far as the writs of man¬ 
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damus, prohibition, & certiorari are concerned, the 
authorities seem to lay down that only the person 
affected can approach the Ct. for relief. We are, 
therefore, of opinion that the applicant as a strang¬ 
er cannot ask us to issue an ‘ad interim’ injunction 
restraining the opposite party from assessing in¬ 
come-tax for the year 1949-50 on all the residents 
of Jodhpur Division. 

(14) We may finally point out that even in those 
English cases where a writ of prohibition has been 
issued on the application of a stranger, the order 
in each case was in connection with a single suit 
or matter pending before an inferior Ct. or quasi 
judicial body. There is not a single case where a 
general order in favour of strangers of the nature 
desired by the applicant has been passed. We, 
therefore, refuse to grant an ‘ad interim’ injunction 
against the opposite party restraining him from 
assessing income-tax on all the residents of Jodhpur 
Division. 

(15) We now turn to the case of applicant him¬ 
self. The main contention of the learned counsel 
of the opposite party in this connection is based 
on S. 22(4), Income-Tax Act, which deals with the 
return of income, & reads as follows: 

“The Income-tax Officer may serve on any person 
who has maae a return under sub-s (1) or upon 
whom a notice has been served under sub-s. (2) a 
notice requiring him, on a date to be therein spe¬ 
cified, to produce, or cause to be produced, such 
accounts or documents as the Income-Tax Officer 
may require: 

Provided that the Income-tax Officer shall not 
require the production of any accounts relating to 
a period more than three years prior to the pre¬ 
vious year.” 

Learned counsel contends that as a notice has 
been issued already to all the residents of Jodhpur 
Division to file their returns of income for the pre¬ 
vious year, i. e., 1950-51, the Income-tax Officer can 
require those who submit a return to produce their 
account books of three years previous to 1950-51. 
As such this Ct. should not now pass an ‘ad interim’ 
injunction restraining the Income-tax Officer from 
demanding the account books for the year 1949-50, 
because that would be going against the provisions 
of S. 22(4) & would, therefore, be an ineffective 
order. We are of opinion that there is great force 
in this contention, & this Ct. should not now pro¬ 
hibit the Income-tax Officer from demanding pro¬ 
duction of the account books for the year 1949-50, 
as that would be interfering with the legitimate 
powers of the Income-tax Officer under S. 22(4). 
Interest of justice would, in our opinion, be suf¬ 
ficiently served if w’e restrain the Income-tax Officer 
from actually assessing income-tax on the income 
of the year 1949-50 under S. 23 of the Income-tax 
Act. We, therefore, modify the ‘ad interim’ injunc¬ 
tion already issued to the opposite party, & order 
him not to assess income-tax on the petitioner on 
the income of the year 1949-50, pending disposal of 
this application. 

(16) Taking all the circumstances of the case 
into consideration, we pass no order as to costs of 
this interim matter. 

K- s - Order accordingly. 

A. I. R. (38) 1951 RAJASTHAN 152 (C. N. 71) 

(JODHPUR BENCH) 

NAWALKISHORE J. 

Manakchand, Petnr. v. Pannalal and Others- 
Non-Petnrs. 

Civil Revn. No. 230 of 1950, D/- 13-4-1951. 

C. P. c. (.1908), O. 40 R. l — Powers of Receiver 
— Poiver to collect rents. 

Where during the course of a suit for dissolution 
of 'partnership and rendition of accounts a receive 
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is appointed, and in that capacity he lets a portion 
of the property to one of the patnrs. and later ap¬ 
plies for orders for recovery of arrears of rent, and 
the Ct. passed an order for recovery. 

* Held ' that the receiver is as much subject to 
the law of the land and the procedure prescribed 
thereby as any other litigant and accordingly it was 
not open to him to move the Ct. in this manner 
and obtain orders of this character. (Para 3) 

Semble: The Receiver must file a regular suit for 
tent. 

. Anno: C. P. C., O. 40 R. 1 N. 25. 

Roshantai, for Petnr. — Manafcmai, for Non- 
Petnr. (Indermal — Ugamraj for minor Resp. 
(.Manmohanchand) — Ramratan , Receiver in per¬ 
son — Pannalal Jain, Receiver in person. 

ORDER: The only question calling for determi¬ 
nation in this revn. is whether the learned Dist. J. 
was competent in law to direct Manakchand petnr. 
to deposit the sum of Rs. 1482/8/- on account of 
rent on the appln. filed by the receiver to that 
effect on 10-9-1949. 

(2) This matter has arisen out of a suit for dis¬ 
solution of partnership & rendition of accounts 
between Manakchand on the one hand & Indermal 
& Manmohan on the other. During the course of 
the suit 19-12-1947, Ramratan was appointed as 
a receiver & in that capacity he took charge of the 
property of the firm including the shop which was 
subsequently taken on rent from him by Manak¬ 
chand on Rs. 125/- per mensem. Rent was not 
paid & accordingly, the receiver applied to the Ct. 
of the learned Dist. J. that orders regarding the 
recovery of the total amount due on account of 
rent may be passed against Manak Chand. A 
notice was issued to Manakchand & he raised a 
number of objections, the most important being 
that he was in possession of only one-third of the 
shop. It appears that after the receiver had taken 
possession lie sold the movable property inside his 
shop consisting of almirahs etc. in open auction & 
these were purchased by Manakchand on 11-10-1948. 
Manakchand accordingly also alleged that although 
he had purchased all these articles, possession had 
not be^n given to him. Thereafter, it appears that 
Manakchand applied to the learned Dist. J. several 
times requesting him to pass orders. Ultimately the 
receiver stated that Manakchand’s allegation that 
he was in possession of only one-third portion of 
the shop was wrong & that as a matter of fact he 
had taken possession of the entire shop except one- 
fifteenth portion which was still with him. He 
also admitted that possession of the almirahs etc. 
had not been given as the Bahies of the firm were 
locked up there. The learned Dist. J. appointed 
his reader as a comr. & directed him to go to the 
spot & report how far Manakchand’s allegations to 
the effect that he was in possession of only one- 
third portion of the shop was correct. The read¬ 
er’s report which is on the record is in favour of 
Manakchand. In spite of this fact, without any 
material from the side of the receiver, beyond an 
appln. by him, the learned Dist. J. passed an order 
on 28-6-1950 directing Manakchand to pay rent at 
the rate of Rs. 115/- per mensem u denosit 
Rs 1482/8/- within a week, failing which his mov- 

b ?^ P £? Per l y ^ as °}; dered to be attached & sold. 

(3) Manakchand has filed this revn. against the 

of the Dist. J. & it is contended on 
his behalf that apart from the fact that this order 
is not based on any material on the record it was 
altogether without Jurisdiction as the learned Dist 
J. was not legally competent to act in a summarv 
manner in a matter like this & that the receiver 
should instead have been directed to file a suit 
against Manakchand for the recovery of the rent 
alleged to be due from him. Mr. Pannalal, who has 
elnce been appointed as the receiver in place of 
1951 Raj/20 


Ramratan, displayed his helplessness in the matter 
& has not been able to assist this Ct. one way or 
the other. The point involved is simple & it is 
obvious that the receiver is as much subject to the 
law oi the land & the procedure as any dther litig¬ 
ant & accordingly, it is not open to him to move 
the Ct. in this manner & obtain orders of this cha¬ 
racter There seems to be no doubt whatsoever 
that the order passed by the learned Dist. J. suffers 
from all kinds of irregularities & was altogether 
without jurisdiction &, therefore, cannot be allow¬ 
ed to stand. I, accordingly, accept this revn. & 
set aside the order dated 28-6-1950 passed by him. 
The costs incurred by the petnr. in this Ct. shall be 
paid by the receiver. 

(4) In this petn. Manakchand has also implead¬ 
ed Indermal & Manmohan, two other patnrs. of the 
firm for the dissolution of which the suit has been 
instituted. They are obviously not interested in 
this dispute between him & the receiver &, accord¬ 
ingly, are entitled to costs from Manakchand. The 
counsel for Manmohan, however, states that he has 
incurred no costs. Accordingly, Mr. Manakmal, 
counsel for Indermal, is entitled to costs & these 
I assess at Rs. 25/-. 

V.B.B. Revision allowed. 
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(JAIPUR BENCH) 

SHARMA and DAVE JJ. 

Nanka, Appct. v. Govt, of Rajasthan, Opp. Party. 
Criminal Misc. Appln. No. 23 of 1950. D/- 9-8-1950. 
International law — Extradition treaty — Treaty 
not incorporated in Municipal law — If binding on 
subject — Extradition Act U870), S. 2. 

Entering into an extradition treaty with British 
India by the Maharaja of an Indian State is an 
executive act and the treaty to have a binding ef¬ 
fect upon a subject of the Maharaja has to be in¬ 
corporated into a Municipal law of the State. The 
mere fact that the Maharaja who has executed it 
was also the legislative authority, will not make it 
binding on the subject. (Para 9) 

The subject cannot be bound by a mere treaty 
of extradition not incorporated into the Municipal 
law of his State, simply because it has been incor¬ 
porated into the Municipal Law of another State 
or because there is a statutory law regarding ex¬ 
tradition in the latter State. (Para 11) 

R. P. Modi of Dliolpur, for Appct. — Ramavatar 
Gupta, Govt. Advocate, for Opposite Party. 

Cases referred to 

(’50) Civ Appeal No 11 of 1949: (AIR (37) 1950 
S C 155 : 51 Cr LJ 1153). (Prs 4 10) 

(’50) Civ Misc Appln No 3 of 1950 D 17-3-1950 

(Raj) (Prs 36) 

SHARMA J: The applt. Nanaka Alias Nanga- 
S.ngh of village Bisonda in Dholpur Sub-division 
Bharatpur, was arrested on 26-11-1949 on the re¬ 
question of the police Kheragarh, Dist., Agra, in Ut¬ 
tar Pradesh, dated 11-9-1949, for an alleged offence 
u/s. 397/365, Penal Code. Later on, he was let off 
on bail on 17-2-1950. He makes this appln. u/s. 
491, Cr. P. C. on the ground that his arrest & de^ 
tention were illegal as there was no law of extra¬ 
dition in force in Dholpur State at tho time of 
his arrest. His conditional release on bail was there¬ 
fore, not Histified. He is entitled to be released 
unconditionally & is not liable to be surrender¬ 
ed to Uttar Pradesh. The bail bonds be therefore 
cancelled. 


- - ---w uiat tut: ciupcb, waj 

later on informed that he was detained in con 
necUon with some local case also. But he wa* 
ultimately discharged. This has, however m 
bearing on this case. ’ n< 

(3) We nave heard learned counsel for the appct 
as well as the Govt. Advocate. It has been argSed 
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on behalf of the appct. that there was no extradi¬ 
tion Act in force in Dholpur State before its mer¬ 
ger into Matsya State & thereafter in the United 
state of Rajasthan. There was only a treaty bet¬ 
ween the former Dholpur State & then British 
India entered into in 1869. This treaty consists 
of 8 articles. None of them authorises the extra¬ 
dition of a Dholpur subject from Dholpur State 
for an offence committed outside Dholpur State. 
Moreover this treaty remained a mere treaty & 
was never incorporated in the municipal law of 
Dholpur. It has therefore no effect against a sub¬ 
ject of Dholpur State. Even after the formation 
of the United State of Rajasthan & the merger 
of Dholpur state therein, no municipal law regard¬ 
ing extradition came into force. The appct. can¬ 
not therefore be extradited & is entitled to uncon¬ 
ditional release. A ruling of this Ct. in the case 
of ‘Beerma v. State’ decided by a D. B. of this Ct. 
on 17-3-1950, was cited in support of the appct’s. 
contention. A judgment of the final Ct. of appeal 
Udiapur in the case of •Mangilal v. Sarkar’ was 
also reld. upon. 

(4) On behalf of the state, the learned Govt, 
advocate conceded that no statutory recognition 
was given to the treaty of 1869 entered into bet¬ 
ween the former Dholpur State & the then British 
India. He however, argued that Dholpur subjects 
committing extraditable offence in British India 
according to the said treaty have, even since it 
was entered into been extradited to British India. 
This shows that the law was adopted in Dholpur. 
He refers to ‘‘The Dholpur Extradition Guide” by 
Sardar Ranbir Singh, a Ses. J. of Dholpur State, to 
show that the law of extradition in the terms of 
the treaty was adopted in Dholpur state. He also 
takes his stand on the principle of reciprocity & 
argues that it would be unfair & inequitable if 
Uttar Pradesh were bound to surrender offenders to 
Dholpur State according to the treaty, but Dhol¬ 
pur State or for the matter of that the United 
state of Rajasthan be not bound to surrender of¬ 
fenders to Uttar Paradesh. Reliance was placed up¬ 
on a recent decision of S. C. in the case of Dr. 
Ram babu v. King’ in Cr. Appeal No. 11 of 1949. 
It was further argued that the treaty of 1869 au¬ 
thorised the extradition of a Dholpur subject to 
British India for an extraditable offence committed 
therein. 

(5) We have considered the arguments of the 
learned counsel for both the parties. We do not 
wish to pronounce any opinion on the question 
whether the treaty of 1869 authorised the extradi¬ 
tion of a Dholpur subject to the erstwhile British 
India for an extraditable offence under the treaty 
committed in British India, as the appct. succeeds 
on the ground that there was no law in force on 
the subject of extradition in Dholpur, nor was it 
in force in the united state of Rajasthan when the 
appct. was arrested on 26-11-1949. It has been 
conceded by the Govt. Advocate that there was no 
statutory law in force on the subject of ex¬ 
tradition in the former Dholpur state. 
It is therefore, clear that the treaty of 1869 
remained a mere Ireaty so far as Dholpur state 
was concerned. It is true that offenders were ex¬ 
tradited to British India & some Indian states in 
accordance with the treaty of 1869. But this 
practice cannot give a mere treaty the force of law. 

(6) An exactly similar case has been recently 
decided by a D. B. of this Ct. consisting of Rana- 
wat & Mehta JJ. It is ‘Beerma v. State (cr. Mis. 
appln. No. 3 of 1950) decided on 17-3-1950. There, 
too, the petnr. was arrested under orders of the 
Dist. Mag. Dholpur on the requisition of U. P. 
Govt, u/s 395, Penal Code. One of the contentions 
raised by the petnr. was that the treaty of 1869 
had not been incorporated into Municipal law of 


the land & therefore did not bind the subject. The 
contention was accepted by the learned Judges. 
They have given the following extracts from the 
able judgment of the Ct. of final appeal Udiapur 
which was composed of Shri K. M. Munshi & two 
other Judges & which has been refd. to above, to 
support their view. 

‘Mere execution of a treaty for extradition can¬ 
not by itself be treated as equivalent to enacting a 
law carrying it into effect. Treaties which are 
part of international law do not form part of the 
law of the land unless expressly made so by the 
legislature. (Oppenheim International Law Vol. 1 
p. 38). The same is the position under the Govt, 
of India Act 1935. Implementing of treaties & ex¬ 
tradition Sch. VII, list 1, item 3, are both matters 
for which there must be legislation before action 
can be taken.” 

(7) In the above Udiapur case a similar question 
arose in as much as the petnr. was requisitioned by 
G^blior Govt, for an extraditable offence under a 
treaty between Mewar & Gwalior Govt. The tre- 
atv was, however, not incorporated into the Mun¬ 
icipal law of Mewar. The extradition was refused 
& the petnr. released. The following observations 
are worth quoting. 

‘‘The Mewar Govt, appears to have proceeded 
throughout on the basis that merely signing of the- 
treaty & issue of executive orders to district offi¬ 
cials was sufficient to make its stipulations binding 
upon its subjects, the Cts. & officials. But the offi¬ 
cial publication of a treaty by the Govt, under in¬ 
ternational law will be sufficient only if the 
Municipal law of that state justified it. It ap¬ 
pears that the Mewar Govt, have been acting for 
many years on the footing that the treaty & the 
orders of Shriji (H. H. the Maharaja Udaipur) ope¬ 
rate as Municipal law. Even the treaty with the 
British Govt, made on 16-12-1869 & found in Ait- 
cheson’s Treaties, Vol. Ill, p. 36 does not appear 
to have been brought into operation by legislative 
enactment. Under Art. 24, Cl. 4(1) of the constitu¬ 
tion (Mewar constitution of 1947), all laws in force 
on the date of this promulgation have been con¬ 
tinued as such after its promulgation, but to be a 
law which is continued by the constitution. 

(‘In our opinion a practice of the kind aforesaid 
cannot be deemed to be a law which is continued 
by the constitution.’) 

Note : —The words in the bracket are mine. 

8. The judgment above refd. to has sought sup¬ 
port from several authorities, British as well as 
American. The view propounded therein, has been 
followed, in the D. B. judgment of this Ct. above 
refd. to. As has been said above, in the D. B. case 
also the case came from Dholpur & the question 
was whether the treaty of 1869 authorised the ex¬ 
tradition of a Dholpur subject to British India for 
an extraditable offence committed therein, with¬ 
out the treaty being incorporated in the Municipal 
law of Dholpur. The learned judges observed as 
follows: 

“It may be noted that the treaty between the 
British Govt. & the Dholpur state, after it was 
signed, was not given the form of law by means of 
a legislative enactment, but it was being acted up¬ 
on by the Dholpur state authorities upto the time- 
the state was merged into the united state of Mat¬ 
sya as if it was a good law. Perhaps nobody may 
have questioned its legality. All laws that were 
in force in the then Dholpur state & subsequently 
in the united state of Matsya, continued to be the’ 
laws in force in the area of former Dholpur state, 
firstly under the provision of the ordinance No. I 
of the united state of Rajasthan & subsequently 
by virtue of S. (Art.) 372, Const. Ind. Treaties, 
which are part of the international law, do not form- 
part of the law of the land,, unless expressly made: 
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so by the legislative authority. In the present 
case, the treaty remained a treaty only & no action 
was taken to incorporate it into a law. That treaty 
cannot, therefore, be regarded as a part of the 
Municipal law of the then Dholpur state, & the 
practice of surrendering fugitive criminals, which 
was being foild. by the former Dholpur state, can¬ 
not be deemed to be a law that can be continued 
u/s (Art) 372, Const. Ind. S. (Art.) 21, Const. Ind. 
lays down that no person shall be deprived of 
his life or personal liberty except according to 
the procedure established by law. When 
the extradition treaty of the Dholpur state 
Is, as discussed above, held not to possess the 
force of law, the liberty of a citizen of India cannot 
be taken away under it. The detention of the 
petnr. under the provision of the treaty cannot, 
therefore, be held valid because it cannot be said 
to be according to the procedure established by¬ 
law”. 

N. B. The words in bracket are mine. 

(9) The last mentioned case is on all fours with 
the present case. It is also a judgment of the D. 
B. of this Cfo. & cannot be lightly dissented from 
the learned Govt, advocate, however, argued that 
in that case it was not consd. that in the former 
Dholpur state His Highness the Maharaja Rana of 
Dholpur was the highest executive as well as the 
legislative authority, & therefore the judgment 
therein has no binding effect on the Bench. It is 
true that in the then state of affairs His Highness 
the Maharaja Rana was the highest executive as 
well as the legislative authority. This however, 
does not mean that any executive act of the Maha- ' 
raja Rana amounted to a legislative act. Enter¬ 
ing into a treaty with British India was an execu¬ 
tive act & the treaty, to have a binding effect up¬ 
on a subject, had to be incorporated into a Muni¬ 
cipal-law. Of course, the Maharaja Rana could 
have nimself done it, but he never did so. It may 
be an oversight, but or that subject cannot be 
bound by a mere executive act of the Maharaja 
Rana. In the Udaipur case, which has been cited 
above, exactly the same argument was made, but 
it was refuted, as would appear from the extract 
of the judgment given above. 

The Dholpur Extradition Guide composed by a 
Ses. J. of that state refd. to by the learned Govt. 
Advocate does not show that any law was passed 
in Dholpur state i elating to extradition. It only 
gives the treaties & shows that a practice of extra¬ 
dition obtained in the state. 


(10) Again it was argued that the authority o 
the D. B. ruling of this Ct. cited above, has no 
been shaken by the ruling of the S. C. in the case 
•Dr. Rambabu v. King’ (Cr. Appeal No. 11 of 1949 
given as recently as 4-5-1950. We have very care 
fully gone througn this ruling which is binding up 
on us. However, we do not find anything in th< 
judgment which is contrary to the view of the 
learned Judge of this Ct. in the above mentionec 
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ther the U. P. Govt, could extradite a person al¬ 
leged to have committed an extraditable offence 
under the Indian Extradition Act, but not under a 
tieatv oi 1869 arrived at between British India & 
Tonk state. His Lordship Shastri J. held that 
the U. P. Govt, could not be compelled to extradite 
such a person, but there was no bar to its sur- 
rendeimg him, if it so, liked. There is an essen¬ 
tial difference between the facts of that case & the 
facts of the present case. In that case the alletr- 
ed offender was being requisitioned by Rajasthan 
Govt, from U. P. Govt. The Indian Extradition 
Act applied to U. P. & the alleged offence was an 
extraditable offence under the Act. The subject 
could not, therefore, say that there was no law in 
force in U. P. according to which he could be ex¬ 


tradited. Here in Rajasthan, or former Dholpur 
state, no act similar to the Indian Extradition Act 
was in force when the appet. was arrested. He was 
requisitioned merely on the strength of the Treaty 
of 1869 which was not incorporated into any muni¬ 
cipal law upto the date of his arrest. He was, 
therefore, entitled to say that there was no law 
in force, under which he could be extradited. The 
ruling of the S. C. cited on behalf of the state has 
no application to the facts of the present case. 

(11) It was also argued that in accordance with 
the principle of reciprocity when an offender can be 
requisitioned from U. P. by Dholpur State, or for 
the matter of that Rajasthan, under the Treaty of 
1869, it would be unfair if the offenders are not 
extradited from on the basis of the same treaty.. 
This is really unfortunate, but subject cannot bel 
bound by a mere treaty not incorporated into muni-| 
cipal law, simply because it has been incorporated I 
into the Municipal Law of another state, or because! 
there is a statutory law regarding extradition ini 
^he latter state. It was for the then Govt, of" 
British India to press Dholpur Durbar to pass an 
Extradition Act in accordance with the treaty of 
1869, but some how it escaped the attention of that 
Govt. The appet. cannot, therefore, be extradited 
to Uttar Pradesh for the alleged offence in the ab¬ 
sence of any such law prevailing in Rajasthan on 
the date of his arrest. We have no reason to dif¬ 
fer from the D. B. ruling of this Ct. cited above. 

(12) According to Art. 21 of the Const. Ind. no 
person can be deprived of his personal liberty ex¬ 
cept according to procedure established by law. 
The appet. is therefore, entitled to be released un¬ 
conditionally. 

(13) The appln. is allowed & it is ordered that 
he will not be extradited for the alleged offence & 
his bail bonds are cancelled. 

(14) DAVE J.—I agree. 

V.B.B. Application allowed. 
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JODHPUR BENCH 
NAWAL KISHORE, J. 

Mt. Sehdat and others, Petitioners v. Abdulja¬ 
bar and others. Respondents . 

Civil Revn. No. 60 of 1950 D/- 30-4-1951. 

t Court fees Act (1870) Scti. I. Art. l — Counter 
claim — What amounts to. 

The pltf. brought a suit for possession of a house 
by cancellation of the sale of it on the ground 
that his mother as 'de facto’ guardian was not 
authorised to dispose it of. The deft. claimed 
that a decree for possession should be passed, if 
at all, subject to the payment of amount spent by 
him on repairs and improvement. 

‘Held’ that the claim put forward by the deft, 
could be advanced only as a defence to the suit 
and a suit on its basis ivas not competent. Hence 
the claim did not amount to a counter claim and 
could be entertained ivithout payment of court- 
fees. A. I. R. (37) 1950 All. 201 followed. (Para 3) 

Anno: Court-fees Act, Sch. 1 Art. 1 N. 2. 

Prakash Chandra, for Petitioners — Harakhlal 
for Respondent — Ganpat Singh guardian ad litem 
for Respondent. 


Case referred to: 

C50) AIR (37) 1950 All 201: (1949 ALj 510) <Pr3) 

ORDER: This is a revision by the defts 
against the order of the learned Addl. Sub- 
Judge. calling upon them to pay court-fees on 
the sum of R.->. 8,650/8/6 claimed on account of 

repairs & improvements carried out by them in the 
house in dispute. 


(2) It seems from the facts 
that in Smt. 1981, the house 


alleged on the record 
in dispute had been 
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mortgaged by the fathers of pltfs., defts. 7 & 10 to 
Allabanda, father of defts. 14 & 15 for Rs. 3051/. 
In Smt. 1998, the house was sold by the pltfs, 
mother as guardian for the plffs. who were minors 
at the time & by defts. 5, 6 and 7 & guardian of 
deft. 10 to defts. 1 to 4, the petitioners in this Ct., 
& out of the sale proceeds, the mortgage amount 
was paid out. In Smt. 2002, pltfs. Abdul Zabar- 
khan & Abdul Shakoor Khan filed the present suit 
for possession of one-third share of the house in 
dispute by cancellation of the sale on the ground 
that their mother as de facto guardian was not 
authorized to dispose it of, & therefore, the sale as 
regards their share was void. They offered to pay 
to defts. 1 to 4, one-third share out of the amount 
paid by them to the mortgagee. Defts. 1 to 4 
pleaded that they had spent Rs. 8650/8/6 on re¬ 
pairs & improvements &, therefore, a decree for 
possession should be passed, if at all, subject to 
the payment of this amount. It was urged by the 
pltfs. that the defts.’ plea could not be entertain¬ 
ed until court-fees was paid on the amount claimed 
by them on account of repairs & improvements. 
The learned Additional Sub-Judge came to the 
conclusion after hearing arguments that it was a 
counter claim for a specific sum & that, therefore, 
could not be entertained without payment of court- 
fees. 

(3) Learned counsel for the petitioners urged 
that the view taken by the learned Sub-Judge that 
the claim put forward by the defts. was in 
the nature of a counter-claim was not correct in 
law. He has cited Abdul Majid v. Abdul Rashid, 
AIR (37) 1950 All. 201 & relied on the observa¬ 
tions to the effect that the essence of a counter¬ 
claim was that the deft, should have a cause of 
action against the pltf. & the counter-claim should 
be in the nature of a cross action & not merely a 
defence to the pltfs’. claim. There is a reference 
in this judgment to certain other authorities where 
it was held that a counter claim must be of such 
a nature that the court could have jurisdiction to 
entertain it as a separate action. It was conceded 
in that case by the learned counsel appearing on 
behalf of the pltf. respondent that it could not be 
urged that the deft, had a cause of action against 
the pltf. or that a separate action could be main¬ 
tained on the basis thereof. The position in this 
.revision is substantially identical. The learned 
counsel for the pltfs. respondents has practically 
conceded that the defts. could not file a separate 
suit on the basis of this claim & could put it for¬ 
ward as a defence. I respectfully agree with the 
observations made in AIR (37) 1950 All. 201 & 
therefore hold that the claim put forward by the 
defts. could be advanced only as a defence to the 
suit & that a separate suit was not competent. In 
the circumstances, the view taken by the learned 
Additional Sub-Judge is incorrect & the claim for 
the recovery of the amount alleged to have been 
spent by the defts. on repairs & improvements 
must be entertained without payment of court-fees. 
The revision succeeds & is hereby accepted & the 
order passed by the learned Additional Sub-Judge 
set aside. Costs will be costs in the cause. 

D.H. Revision allowed. 
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JODHPUR BENCH 
WANCHOO. C. J. AND BAPNA, J. 

Nahar Singh, Petitioner, v. The State. 

Criminal Revn. No. 14 of 1951 D/- 10-5-1951. 

(a) Criminal P. C. (.1898), SS. 145 ilU> W/— 
Proceedings under Ss. 145 and 107 whether can be 
started simultaneously. 

It is within the discretion of a Magistrate to 
proceed simultaneously or not under Ss. 145 and 
107 in the cases in which there is a dispute between 


two parties about immovable property. However, 
even where action is taken simultaneously, there 
should be two separate proceedings — one under 
S. 145 and the other under S. 107. To have one pro¬ 
ceeding only is not a correct procedure. 39 CaL 
150 Foil. (para 3> 

Anno. Cr. P. C. S. 145 N. 60. 

( b) Criminal P. C. (.1898), Ss. 145 (6), 146 — Par¬ 
ties found in actual joint possession — Nature of 
order to be passed. 

Where a Magistrate finds after enquiry that the 
parties were in joint actual possession of the pro¬ 
perty in dispute, he should • drop the proceedings 
started under S. 145. And further in such a case , 
the Magistrate cannot proceed to pass an order 
under S. 146: A. I. R. (19) 1932 All. 683 Dissent. 

(Para 4 > 

Anno: Cr. P. C. S. 145 N. 45; S. 146 N. 6. 

(c) Criminal P. C. (1898), Ss. 145, 107 — Pro¬ 

cedure where parties are found in joint possession 
of property and breach of peace is also apprehend¬ 
ed. 

Where the Magistrate finds that the property 
was in the joint actual possession of the parties 
but at the same time he apprehends a breach of 
the peace between the parties on account of this 
he must start separate proceedings under Ss. 14& 
and 107. If they are separate, the Magistrate can 
drop the proceeding under S. 145 arid pass such 
order as he thinks fit in the proceeding under S . 
107. If however, the Magistrate has taken the ir¬ 
regular course of having mixed up proceeding* 
*under Ss. 145 and 107 he can drop those proceeding* 
and by a separate order commence proceedings 
under S. 107. Where, however, proceedings have 
been taken exclusively under S. 145 the Magistrate 
cannot pass an order under S. 107 in those very 
proceedings and they must be dropped. (Para 5> 
Anno: Cr. P. C. S. 145 N. 60. • 

(d) Criminal P. C. (1898), S. 145 — Order for 
joint possession whether can be made. 

An order under S. 145 can only be passed In far- 
vour of a party in exclusive possession of the pro¬ 
perty. No declaration of joint possession can be 
made under that section. (Para 

Anno: Cr. P. C. S. 145 N. 52. 

(e) Criminal P. C. (1898), Ss. 107, 112, 11?, 

118 — Order passed under S. 112 not on record, nor 
any compliance made with S. 113 — Reference by 
Ses. J. to set aside order passed by Magistrate 
under S. 107 accepted by High Court. (Para 7> 

Anno: Cr. P. C. S. 107 N. 22; S. 118 N. 11. 

Mansha Ram, Govt. Advocate, for the State . 
Cases referred to: 

(T2) 39 Cal 150: (12 I. C. 833) (Pr 3> 

(’32) AIR (19) 1932 All 683: (34 Cr L J 480) 

(Pr 4) 

JUDGMENT: This revision has arisen out of 
a reference by the Ses. J. of Tonk in a revision be¬ 
fore him out of proceedings under Ss. 145 and 107, 
Criminal P. C. When the matter came up before 
the learned single Judge of this Court, he referred 
the following three points for decision by a Divi¬ 
sion Bench:— 

(1) “Whether a Magistrate was competent to 
initiate proceedings under Ss. 107 & 145 Cr. P. C. 
simultaneously; 

(2) In case the Magistrate finds after enquiry 
under s. 145 Cr. P. C. that the property in dispute 
was in joint possession of the parties then (a) 
what should be the nature of the order if one would 
be passed under S. 145 Cr. P. C. or (b) should the 
Magistrate proceed to pass an order under S. 145 
Cr. P. C., & 

(3) In case the finding of the Magistrate wae 
under Cl. (2) above, & he apprehended a breach 
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of peace between the parties while each attempted 
to oust the other, was he competent to ask for se¬ 
curity to keep the peace under S. 107 Cr. P. C. 
where (a) the proceedings were initiated under 
S. 145 & 107 Cr. P. C. & (b) where the proceedings 
were taken exclusively under S. 145 Cr. P. C. 

(2) A brief reference to the facts of this case 
may be given at the outset. The case started on 
two reports of the police of Thana Kili — one under 
S. 145 & the other under S. 107 — as the dispute 
between two parties was about certain immovable 
property. The report under S. 107 was against 
both parties. The Magistrate who tried the case 
instead of taking separate proceedings — & there 
should have been three proceedings, namely, one 
under S. 145 & another under S. 107 
against one party & the third under S. 107 
against the second party — mixed up every¬ 
thing in one proceeding. It appears that 
the learned Magistrate gave notice to the 
parties under S. 145 & also asked them to show 
cause why security should not be taken from them. 
But it seems that the notice under S. 112. Criminal 
P. C. was not read over to the parties when they 
appeared in court. The case related to two Baras. 
So far as one Bara is concerned, the Magistrate 
found in favour of one party & passed an order 
under S. 145. So far as the second Bara is con¬ 
cerned, the Magistrate found that both parties 
were jointly in possession & directed them to get 
their rights determined by a civil Court within 
three months. He also held that there was a like¬ 
lihood of a breach of the peace &, therefore, order¬ 
ed the parties to execute bonds to keep the peace 
for a period of three months. 

(3) We now come immediately to the three 
questions that have been put to us for reply. The 
first question is whether a Magistrate is competent 
to initiate proceedings under Ss. 107 & 145, Cr. P. C. 
simultaneously. Whatever may have been the un¬ 
certainty of the law in this connection, the matter 
is set at rest by the introduction of sub-s. (10) in 
S. 145 by the legislature by the Criminal P. C. 
(Amendment) Act 1923 (XVIII (18) of 1923). This 
Sub-s. reads as follows: 

"Nothing in this section shall be deemed to be 
in derogation of the powers of the Magistrate to 
proceed under S. 107.” 

This was in accordance with the view taken by a 
five Judges’ Bench of the Calcutta High Court in 
‘Emperor x. Abbas’, 39 Cal. 150, where it was held: 

"There is no conflict between Ss. 107 & 145, Cri¬ 
minal P. C. & the fact that there is a dispute con¬ 
cerning land, likely to cause a breach of the peace, 
does not deprive a Magistrate of jurisdiction under 
S. 107, Criminal P. C., where he is informed that 
any person is likely to commit a breach of the 
peace or disturb public tranquillity, or to do any 
wrongful act that may probably occasion a breach 
of the peace or disturb the public tranquillity.” 

It is, therefore, within the discretion of a Magis- 

I trate to proceed simultaneously or not under Ss 145 
& 107, Criminal P. C. in cases in which there is 
a dispute between two parties about immovable 
property. As pointed out in the Calcutta case re¬ 
ferred to above, it will depend upon the circum¬ 
stances of each case whether action should be 
taken simultaneously or not. We should, however 
make it clear that even where action is taken si¬ 
multaneously, there should be two separate^ pro¬ 
ceedings — one under S. 145 & the other urder 
S. 107 Cr. P. C- & the procedure adopted by the 
Magistrate in this case of having one proceeding 
was not right. Our answer, therefore, to this 
question is that a Magistrate is competent to ini¬ 
tiate proceedings under Ss. 107 & 145, Cr. P. C. si¬ 
multaneously in suitable cases. 


(4) We now turn to the second question. In 
this question it is presumed that the Magistrate 
after enquiry under S. 145 finds that the property 
in dispute is in the joint possession of the parties. 
The facts in the present case to which we have 
referred also show that one of the findings of the 
Magistrate is that one of the Baras is in the joint 
possession of the parties. We are then asked to 
reply what order should be passed by a Magistrate 
in such circumstances. The question suggests two 
possibilities: (1) Whether the order should be 
under S. 145, Cr. P. C. & if so what, or (2) Whether 
the order should be under S. 146, Criminal P. C. It 
is not necessary for us to quote authorities so far 
as the first part of the question is concerned for 
all the High Courts are agreed that where a court 
comes to the conclusion that the parties before it 
are in joint possession of the property in dispute 
on the date of the order no order under S. 145 in 
favour of any party declaring him to be entitled 
to possession until evicted in due course of law 
& forbidding all disturbances of such possession 
until such eviction, can be passed under Sub-s. (6) 
of S. 145 Cr. P. C. The question then arises is 
whether an order should be passed dismissing the 
case under S. 145 or the Magistrate should proceed 
under S. 146 Sub-S. (1), Criminal P. C. That Sub- 
s. reads as follows: 

"If the Magistrate decides that none of the 
parties was then in such possession, or is unable 
to satisfy himself as to which of them was then 
in such possession of the subject of dispute he may 
attach it until a competent Court has determined 
the rights of the parties thereto, or the person en¬ 
titled to possession thereof.” 

Under that Sub-s., a Magistrate can attach the 
property in either of two cases (1) when he finds 
that none of the parties before him is in such pos¬ 
session or (2) when he is unable to decide which 
of the parties before him is in possession of the 
subject-matter of dispute. But we must make it 
clear that if, while finding that none of the parties 
was in possession of the property, the Magistrate 
also comes to a conclusion that a third person who 
is no party to the proceeding is in actual possession, 
he should not disturb the possession of that third 
person by attaching the property. The question, 
however, still remains whether in a case where 
the Magistrate is of the opinion that both the 
Parties before him are in joint possession of the 
property, it can be said that he has decided that 
none of the parties was in such possession or is 
unable to satisfy himself as to which of them 
was in possession. It is clear that where the Ma¬ 
gistrate holds that both parties are in joint pos¬ 
session, it is not a case where he can be said to 
have decided that none of them were in 
possession. Is it then a case in which it can be 
said that he is unable to satisfy himself as to 
which of them was in possession? The answer to 
our mind is obviously in the negative. Where the 
Magistrate holds that both parties are in posses¬ 
sion, it cannot, in our opinion, be said that he 
was unable to satisfy himself as to which of the 
parties was in possession. There is only one case 
which we have been able to find which takes a 
different view namely ‘Chiranji Lai V. Mahadeo 
Prasad’, A. I. R. (19) 1932 All. 683. In that case 
Beiinet J. held that if there were two joint owners 
in possession jointly it was a case where the Ma¬ 
gistrate could not decide which of them was in ex¬ 
clusive possession. He, therefore, went on to hold 
that in such a case S. 146 would apply. With all 
respects, we are unable to agree with this view. 
Therefore, our answer to question 2 (a) is that 
where a Magistrate finds after enquiry that the 
parties were in joint actual possession of the pro¬ 
perty in dispute, he should drop the proceedings 
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I under S. 145 Cr. P. C. Our answer to question 2 
<b) is that in such a case, the Magistrate cannot 
proceed to pass an order under S. 146 Cr. P. C. 

(5) We now come to the third question. This 
question also pre-supposes that the Magistrate has 
w come to a finding that the property was in the 
joint actual possession of the parties. The ques- 
' tion further pre-supposes that the Magistrate ap¬ 
prehends a breach of the peace between the par¬ 
ties on account of this. We are then asked whether 
the Magistrate is competent to ask for se¬ 
curity to keep the peace under S. 107 Cr. P. C in 
two circumstances namely, (a) where the proceed¬ 
ings were initiated under Ss. 145 & 107, Criminal 
P. C. and ib) where the proceedings were taken ex¬ 
clusively under S. 145 Cr. P. C. We have already 
indicated that there should not be a mixed pro¬ 
ceeding both under Ss. 145 & 107. Properly speak¬ 
ing, proceedings under Ss. 145 & 107 should be sepa¬ 
rate. If they are separate, the Magistrate can drop 
the proceedings under S. 145 & pass such order as 
he thinks fit in the proceedings under S. 107. 
If. however, the Magistrate has taken the irregular 
course of having mixed up proceedings under 
S. 145 & 107 Cr. P. C., he can drop those proceed¬ 
ings & by a separate order commence proceedings 
under S. 107. Where, however, proceedings have 
been taken exclusively under S. 145 Cr. P. C., the 
Magistrate cannot pass an order under S. 107 Cr. 
P. C. in those very proceedings & they must be 
dropped but as stated above it is open to him to 
start fresh proceedings by order under S. 107 Cr. 
P. C-, if he is satisfied that such action is necessary 
& to proceed according to law. This is our answer 
to question No. 3. 

(5) The learned Judge who referred these points 
has also referred the reference by the Ses. J. to us 
for decision. The Ses. J.'has said that the order 
oi the Magistrate relating to Bara No. 2 to the ef¬ 
fect that the parties would remain in joint pos¬ 
session of that Bara should be set aside as no such 
order can be passed under S. 145 Cr. P. C. We ac¬ 
cept the reference so far as this is concerned be¬ 
cause the law is well settled that an order under 
S. 145 can only be passed in favour of a party in 
'exclusive possession of the property & no declara- 
■ tion of joint possession can be made under S. 145 
Cr. P. C. 

(7) The next point referred by the Ses. J. is 
that the Magistrate could not bind over the par¬ 
ties under S. 107, Criminal P. C. when he practi¬ 
cally took no proceedings under that Section. We 
are of opinion that in this view also the Ses. J. is 
right because we do not find even an order under 
S. 112 Cr. P. C. on this record, nor do we find that 
any compliance was made with the provisions of 
S. 113. The proceedings, therefore, culminating in 
the order under S. 118 read with S. 107, were, in 
our opinion, completely irregular & we, therefore, 
set aside the order under S. 107 Cr. P. C. passed 
by the Magistrate. The reference is, therefore, 
accepted. 

V.S.B. Reference accepted. 

/ 
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(JODHPUR BENCH) 

WANCHOO, C.J. AND BAPNA, J. 

Nathu Ram, Petitioner v. The State. 

Criminal Transfer Appln. No. 9 of 1951, D/-25-4- 
1951. 

(a) Criminal P. C. (1898 ), S. 526 — Scope — 
Direct application to High Court — Whether lies. 

Before the amendment of S. 526 by the addition 
of sub-s. (S) in 1923, the practice in all the High 
Courts in India teas that an application under S. 


526 was not entertained unless the applicant had 
first moved the District Magistrate under S. 526 or 
wanted a transfer outside the district. The intro¬ 
duction of sub-s. (8) in 1923 has made no difference 
in the position, and the party applying for trans¬ 
fer under S. 526 must, in the first instance, go to 
the District Magistrate. This rule, however, applies 
only to those cases which are pending in Courts 
subordinate to the District Magistrate. ‘AIR 
(13) 1926 SincL 13T and 'AIR (17) 1930 Bom 480 
Diss.’, ‘AIR (15) 1928 All 753’ and 'AIR (31) 1944 
Oudh 7 Disting'. (Para 7) 

Anno. Cr. P. C. S. 526 N. 2 Pt. 5. 

(b) Criminal P. C. (1898), S. 526 (8) — Applica¬ 
tion for adjournment — Proper intimation — what 
is. 

Once the law is clear that a party has to apply 
to the District Magistrate before applying to the 
High Court under S. 526, there is no difficulty in 
his applying under S. 526, sub-s. (8) and intima¬ 
ting to the Court that he would apply to the High 
Court, for his intention obviously is that if he fails 
to get a transfer from the District Magistrate, he 
would apply to the High Court, if the party de¬ 
sires to be very accurate, he may intimate that he 
would put in the application for transfer before 
the District Magistrate and m case of necessity 
the High Court and so the proceedings may be ad¬ 
journed. All that is necessary is that the Magist¬ 
rate should always take into account that the party 
has to apply first to the District Magistrate, and 
then to the High Court for transfer, and give him 
a reasonably sufficient time for this purpose. 

(Para 7) 

Anno: Cr. P. C. S. 526 N. 19 Pt. 19-26. 

Utsava Lai Gupta, for Petnr. 

Cases referred to: 

(’28) AIR (15) 1928 All 753: (29 Cr LJ 935) 

(Prs 8, 9) 

(’04) 6 Bom LR 480: (1 Cr LJ 589) (Pr 5) 

(’30) AIR (17) 1930 Bom 480: (32 Cr LJ 338 
FB) (Pr 5) 

(.’42 ) AIR (29) 1942 Oudh 429: (203 IC 524) 

(Pr 7) 

(’44) AIR (31) 1944 Oudh 7: (44 Cr LJ 797) 

(Pr 9) 

(’26) AIR (13) 1926 Sind 137: (27 Cr LJ 40) 

(Pr 4) 

WANCHOO, C. J.: This is an application by 
Nathu Ram for transfer of a criminal case f^om 
the court of the Sub Divisional Magistrate, Bali, 
to some other court in the same district. The mat¬ 
ter came up before one of us on 2-2-1951. It ap¬ 
pears that the applicant had not applied to the 
District Magistrate under S. 528, Criminal P. C., 

& came direct to this court for transfer under 
S. 526 of the same Code. Learned counsel urged 
that the applicant was entitled to come direct to 
this court under S. 526, & relied on two cases in 
support of his submission. Therefore, the point 
was referred to a Division Bench for disposal, & 
has thus come before us. 

(2) It is not denied that before the amendment 
of S. 526 by the addition of Sub-s. (8) in 1923, the 
practice in all the High Courts in India was that 
an application under S. 526 was not entertained 
unless the applicant had first moved the District 
Magistrate under S. 526 or wanted a transfer out¬ 
side the district. The reason for this practice » 
not difficult to see. If a party wants transfer 
only from one Magistrate to another in tn 
same district, he has got the Dls th 
Magistrate at hand, & should apply to him- 
It is generally accepted that such applications 
transfer would be expeditiously disposed of, « 1 
in many cases it would not be necessary to cc 
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th e High Court at all. it is only where the 
District Magistrate dismisses the application under 
S. 528, that it would become necessary for the 
party to come to the High Court. It was on this 
basis that the High Courts uniformly insisted be¬ 
fore 1923 that a party must first apply to the Dist- 
nct Magistrate under S. 528 before coming to the 
High Court. 

(3) Learned counsel, however, argues that after 
the introduction of Sub-s. (8) in S. 526, the law 
must be deemed to have been changed, & the party 
given the right to come direct to the High Court 
for transfer, s. 526(8) reads as follows: 

“H in an y mquiry under Chap. VIII or Chap. 
XVII 1 or any trial, any party interested intimates 
to the court at any stage before the defence closes 
its case that he intends to make an application 
under this section, the court shall, upon his execu¬ 
ting, if so required, a bond without sureties, of 
an amount not exceeding two hundred rupees, that 
he will make such application within a reasonable 
time to be fixed by the Court, adjourn the case for 
such a period as will afford sufficient time for the 

application to be made & an order to be obtained 
thereon: 

“Provided that nothing herein contained shall re¬ 
quire the court to adjourn the case upon a second 
or subsequent intimation from the same party or 
where an adjournment under this sub-section ’has 
already been obtained by one of several accused 
upon a subsequent intimation by any other accus- 

(4) As we read this sub-section, it provides in 
our opinion, a safe-guard for the person wanting a 
transfer against disposal of his case before he has 
been able to apply to the High Court. There is 
nothing in this section which should change the 
law & practice, which was prevalent in all the High 

U ^ S before this sub-section was introduced in 
the Code. Learned counsel relied on two cases in 
this connection. The first case is ‘Nathoomal v. 
Emperor, A. I. R. (13) 1926 Sind 137. It was held 
m that case that it was unnecessary that an ap¬ 
plication should be made in the first instance to 
the District Magistrate under S. 528, Criminal P C. 
The reason that was given in support of this view 
was that S. 528 did not provide for a compulsory ad¬ 
journment of the trial, while S. 526 (8) rendered 
an adjournment imperative, it was also held that 
there was nothing in the Statute which rendered 
it necessary to move the District Magistrate in the 
first instance, & that if the High Court could not 
be moved until an order was obtained from the 
District Magistrate, the trial would be unnecessarily 
' t V 16 n ? ain reason * therefore, that led the 

™,u5 Gd J V dg f? t0 come t0 the view that the party 
could apply direct to the High Court under S. 526 

was that trial would be unnecessarily delayed. It 
seems to us that if the party were to apply to the 
District Magistrate in the first instance & ”et a 
transfer from him. he would get relief much quick- 
er than if he came to the High Court. Further 
even if the District Magistrate dismissed his ap¬ 
plication, there would generally be an explanation 

^L t L e ,^ ag il trate or an affid avit of the other side 
already on the record and the case would be likelv 

Court as S wIn 4 mUCh m ° re Speedily by the 

(5) The next case is a Full Bench decision of the 
Bombay High Court, In re P. D. Shamdasani (No 

^ ^ 1930 Bom. 480. It was recognised 

in this case that the practice in the Bombay^ H?gh 

tb°^ Ur nfcf S ° 7 a L tha \ the Party should first apply ti 
the District Magistrate or the Chief Presidency 

Magistrate for transfer before coming to the High 

reference in connection may be 

Bnt d the SarS!? tV G Fonseca . 6 Bom. L. R. 480. 
But the learned Judges came to the conclusion 
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that in view of the introduction of Sub-s. (8), 
A n 19^3* the position in law had changed. 
Witxi all respects, we cannot see how a provision 
providing for adjournment would make a difference 
in the practice that was prevailing in all the High 
Courts before 1923, & was accepted as the correct 
law. The reasons, in this case, were also somewhat 
similar to the reasons given by the learned Judicial 
Commissioners of Sind. In the first place, it was 
said that there was nothing in S. 526 to bar a per¬ 
son coming direct to the High Court. This can be 
met by a counter argument that there is nothing 
m that section which says that the party has a 
right to come direct to the High Court. Another 
reason that was given was that there might be de¬ 
lay if the party had to apply first to the District 
■Magistrate & then to the High Court. We have 
already dealt with this aspect of the matter in 
dealing with the Sind case. 

(6) We may further point out that in the Bom¬ 
bay case, the order, which was taken to the High 
Court in revision, was obviously incorrect. The 
party in that case had applied for time under 
S. 526, Criminal P. c., & the Magistrate gave him 
only a few hours asking him to go & apply to the 
Chief Presidency Magistrate. Marten, C. J., alter 
giving reasons which we have already mentioned 
eventually observed as follows: 

“But, however, that may be, it is we think rea¬ 
sonably clear that in the present case the learned 
Magistrate’s order was not strictly correct in point 
of law if the accused desired to go to the High 
Court direct”. 

So the real matter before the Full Bench was whe¬ 
ther that particular order was justified & whether 
the time granted by the court was sufficient for the 
purpose of applying to the High Court for transfer. 

(7) It has been argued by the learned counsel 
that if a party had to apply to a District Magistrate 
first before coming to the High Court, he would be 
giving a wrong reason in the application under S. 526 
Sub-s. (8), by stating that he wanted to apply *o the 
High Court for transfer. We do not think that 
this should create any difficulty. Once the law is 
clear that a party has to apply to the District Ma¬ 
gistrate before applying to the High Court under S. 

We , S o Ge J 10 - d i lfficul . t y m his applying under S. 526, 
oUD-s. (8) & intimating to the court that he would 
apply to the High Court, for his intention ob- 

that if he fails to get a transfer from 
the District Magistrate, he would apply to the High 
c ourt All that is necessary is that the Magistrate 
should always take into account that the party has 
to apply first to the District Magistrate, & then to 
the High Court for transfer, & give him a reason-i 
ably sufficient time for this purpose. We may add I 
that if a party feels that he must be very accurate* 
in his prayer in the application under S. 526 (8), 
he may follow the language used in the case of 
‘Bhagwat v. Emperor’ A. I. R. (29) 1942 Oudh 429, 
where the party intimated to the court that he 
would put in an application for transfer of th-* 
case before the District Magistrate & in case of 
necessity in the Chief Court & so the proceedings 
might be adjourned. It was held by the Chief 
Court that such an application was an intimation 
that the party intended to apply to the Chief Court 
for transfer & that the Magistrate was bound to 
adjourn the case on such an application We 
therefore, see no difficulty in holding 
that the introduction of sub-s. (8) in 1923 has 
made no difference in the position, & that the! 
party applying for transfer under s . 526 must, in i 
the fust instance, go to the District Magistrate ! 

It should, however, be clear that this applies only ' 
to tnose cases which are pending in courts n hi 
ordinate to the District Magistrate. ' UD ft 
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(8) We may refer to two other cases, which seem able and probable cause for institution of the pro¬ 
to nold slightly different from what we have said ceedings are both questions of fact and the findingt 
-above. The first of these cases is ‘Kishore Rai v. thereon cannot be interfered with in second ap- 
Emperor, A. I. R. (15) 1928 All 753. The learned peal: A. I. R. (35) 1939 All. 554 Relied. A. J. R. 


Judge pointed out that there was some misappre¬ 
hension at the Bar as regards the provisions of 
Sec. 526, sub-s. (8). The misapprehension appear¬ 
ed to have been that a party could get time twice, 
under that sub-section, once for applying to the 
District Magistrate, & then for applying to the 
High Court. This case only points out that this is 
wrong, & that a party can get time only once for 
applying to the High Court, & cannot get adjourn¬ 
ment for applying to the District Magistrate under 
S. 528. This case, however, does not touch the 
point which we are deciding, & in any case, the 
difficulty as to the sufficiency of time can always 
be get over in the manner suggested by us above. 

(9) The next case is ‘Janu v. Emperor’, A. I R. 
(31) 1944 Oudh 7. Tn this case the facts were 
that a party applied under S. 526, sub-s. (8), to the 
court, & was given 10 days’ time to apply to the 
Chief Court for transfer. He applied to the Dist¬ 
rict Magistrate, & his application for transfer was 


(19) 1932 Pat. 91 disting. (Para 3) 

Ugam Raj, for Appellant; Bheron Narain, for 
Respondents. 

Cases referred to: 

(’19) 50 IC 140: (AIR (6) 1919 All 388) (Pr 3) 


(’21) 43 All 402: (AIR (8) 1921 All 173) (Pr 3) 
(’39) AIR (26) 1939 All 554: (ILR (1939) All 
424) (Pr 3) 

(’01) 25 Bom 332: (2 Bom LR 938) (Pr 3) 

(’12) 18 I C 737: (17 CL J 105) (Pr 3) 

(’15) 27 IC 449: (AIR (2) 1915 Cal 79) (Pr 3) 

(’19) 49 I C 232: (AIR (6) 1919 Cal 134) (Pr 3) 

(’03) 13 ML J 370 (Pr 3) 


(’47) AIR (34) 1947 Mad 236:. (1946-2 ML J 484) 

(Pr 3) 

(’47) AIR (34) 1947 Oudh 88: (227 IC 445) 

(Pr 3) 

(’32) AIR (19) 1932 Pat 91: (10 Pat 842) (Pr 3) 
BAPNA J: This is a second appeal in a suit for 


dismissed. By this time the ten days’ period al¬ 
lowed to him had expired. He then applied a second 
time for adjournment under S. 526, & the Magis¬ 
trate refused to give that adjournment. It was 
then held that he was not entitled as of rignt to 
a second adjournment, & the Magistrate w'as right 
in carrying on the case. It may be mentioned 
that after the refusal, the party did not apply to 
the Chief Court for transfer. This case is similar 
to ‘Kishore Rai v. Emperor’ A. I. R. (15) 1928 All 
753 inasmuch as the party had applied for rime 
a second time. The learned Judge, when dealing 


with the criminal revision from conviction, was 
right in saying that the party had no such right 
to get time a second time. But this case, in our 
opinion, is no authority for the proposition that a 
party can come direct to the High Court urder 
S. 526. We have already pointed out that the dif¬ 
ficulty of sufficiency of time can always be got 
over by the Magistrate’s giving reasonable time to 
a party for applying first to the District Magistrate 
& then to the High Court. We are, therefore, of 
opinion that the applicant should, in this case, 
first apply to the District Magistrate for transfer. 

(10) We are now told that the Magistrate in 
question has been transferred from Bali, & the 
case is no longer in his court. Under these cir¬ 
cumstances, there is no force in this application, 
& it is hereby dismissed. 

D R.R. Application dismissed. 


malicious prosecution. 

(2) The appellant filed an application for pro¬ 
ceedings under S. 107, Criminal P. C. against the 
respondents in the court of Nazim, Sujangarh, 
which was dismissed, whereupon the respondents 
sued the appellant for damages for malicious pro¬ 
secution in the sum of Rs. 250/-. The trial court 
held that the criminal proceedings were taken by 
the appellant on account of malice & without rea¬ 
sonable & probable cause, & decreed the suit for 
Rs. 100/-. On appeal the same decree was upheld. 

(3) In this second appeal it is urged that uie 
institution of proceedings under S. 107, Criminal 
P. C. do not amount to a complaint of an offence, 
& cannot give rise to a claim for damages for ma¬ 
licious prosecution. The learned counsel for the 
respondents has cited several cases from the Alla¬ 
habad & Calcutta High Courts, which have taken 
the view that proceedings under S. 107 Criminal 
P. C. are of a quasi-criminal nature, which may 
involve considerable restriction of the liberty of the 
person & must necessarily injure the credit & re¬ 
putation of the person proceeded against, so that 
an action to recover damages for malicious pro¬ 
secution would lie in respect of such proceedings. 
Reference may be made to ‘Muhammad Niazullah 
Khan v. Jai Ram’, 50 IC 140; ‘Chiranji singn v. 
Dharam Singh’, 43 All. 402; ‘Crowdy v. Reilly’, 18 
IC 737 (Cal.); ‘Bishun Pergash Narain Singh v. 
Fulman singh’, 27 IC 449 (2) and ‘Sowrendra Mo¬ 
han v. Soshi Bhusan’, 49 I C 232. The con- 
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(Jodhpur Bench) 

BAPNA, J. 

Bhanwar Singh, Appellant v. Banji and others. 
Respondents. 

Second Appeal No. 17 of 1950 D/- 21-2-1951. 

| (a) Tort — Malicious prosecution — Prosecution 

— Proceedings under S. 107, Cr. P. C. — Action 
whether lies. 

Proceedings under S. 107, Criminal P. C. are of a 
quasi-criminal nature, which may involve consider¬ 
able restriction of the liberty of the person and 
must necessarily injure the credit and reputation 
of the person proceeded against, so that an action 
to recover damages for malicious prosecution lies 
•in respect of such proceedings• ‘Case law referred, 
12 M LJ 370 not approved. (Para 3) 

i (b) Tort — Malicious prosecution — Findings of 
fact — interference in second appeal — Civil P. C. 
Ss. 100-101. 

The questions whether there was malice on the 
part of the deft, and whether there was no reason- 


trary view seems to be taken in the case reported 
ni Kandasami v. Subramania’, 13 Mad LJ 370. 
With great respect I agree with the Allahabad & 
Calcutta view mentioned above, & I hold that a 
suit for damages is maintainable provided of course 
the other conditions are satisfied. It is not dis¬ 
puted that the proceedings terminated in favour 
of the respondents, & both the courts have found 
that there was malice on the part of the appellant,! 
& there was no reasonable & probable cause for 
the institution of the proceedings. Both these 
questions are findings of fact & cannot be challeng¬ 
ed in second appeal. Reference may be made to 
‘Dharam Nath v. Mohd. Umarkhan’, A. LR. (26) 
1939 All. 554, where the observations of their Lord- 
ships of the Privy Council in ‘Pestonji M. Mody v. 
Queen Insurance Co., 25 Bom 332 have been relied 
upon. The same view was taken in ‘Hidayat AU V. 
Danish Ali’, A. I. R. (34) 1947 Oudh 88 and Mushto- 
orappa v. Hanumanthappa’, A. I.R. (34) 1947 Maa. 
236. The contrary view taken in ‘Mohd Haroon v* 
Asghar Hussain’ A. I. R. (19) 1932 Pat 91 that tb 
findings on the aforesaid two questions are mi*** 
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questions of law & fact is by single Judge, & the 
Privy Council case has not been referred to in that 
judgment. 

(4) This appeal fails & is dismissed with costs. 
D.R.R. Appeal dismissed. 

A. I. R. (38) 1951 RajaBthan 161 [C. N. 77.] 

(JODHPUR BENCH.) 

Wanchoo 0. J. and Bapna J. 

The Mewar Textile Mills LtdBhilwara — 
Applicant v. The Industrial Tribunal and others 
—Opposite Party. 

Civil Misc. Appin. No. 21 of 1951 (Writ), D/.10-81951. 

(a) Constitution of India, Art. 226—Scope—Powers 
under, when to be exercised. 

The extraordinary powers conferred on the High Court 
under Art. 226 of the Constitution are net to be ordi¬ 
narily exercised unless there is no other remedy open to 
an applicant, or if any remedy is open at all, it is not 
as convenient, beneficial and effective as the remedy 
under Art. 226. [Para. 4] 

t (b) Industrial Disputes Act (1947), S. 9—Jurisdic¬ 
tion of civil Court to question appointment of Indus¬ 
trial Tribunal- Civil P. C. (1908), S. 9. 

Seotion 9 of the Industrial Disputes Act prohibit the 
calling into question of anj appointment of an Indus¬ 
trial Tribunal “in any manner”. These words, impliedly 
bar the jurisdiction of the oivil Courts. 

Hence it is not open to a party to file a civil suit in 
order to get a decrea invalidating the appointment of an 
Industrial Tribunal in view of S. 9, Civil P. C. (Para. 5] 

Anno. C. t. C., 8 . 9, N. 53, 55. 

(c) industrial Disputes (Appellate Tribunal) Act 
<1950), S. 7—‘Decision’ meaning ot.—Appointment of 
Industrial Tribunal if can be called into question 
beiore Appellate Tribunal—Industrial Disputes Act 
(1947), S. 9. 

The word ‘decision’ used in S. 7 of Central Act XLVIII 
[48] of 1950 means final deoision and does not include 
an interlocutory order passed during the hearing of an 
industrial dispute. [Para. 6 ] 

Even if it were to be accepted that the word “deci¬ 
sion’’ in 8 . 7 of Act XLVIII [49] of 1950 includes inter¬ 
locutory order, no appeal would, in aDy case, lie in any 
matter which calls into question the appointment of an 
Industrial Tribunal, in view of S. 9 of the Industrial 
Disputes Act. [Para. 6 ] 

t (d) Constitution of India Arts. 226 and 368—Juris¬ 
diction of High Court to consider validity of appoint¬ 
ment of Industrial Tribunal — Industrial Disputes 
Act (1947), S 9. 

In England tho Parliament is supreme and it can 
take away the right of the superior Court to issue writs 
of certiorari and so on by express wordB. In India, 
however, the Constitution is supreme, and neither the 
Parliament nor the State Legislature can take away 
the right conferred on the High Courts under Art. 226 
of the Constitution. Such rights can only be abridged by 
an amendment of the Constitution, as provided in Art. 
368. S. 9 of the Industrial Disputes Act, even though it 
may be very widely worded, cannot take away the juris¬ 
diction of the High Court under Art. 226 of the Consti¬ 
tution, and it is open to the High Court, therefore to 
consider the validity of the appointment of a particular 
person as the Industrial Tribunal. (Para 71 

(e) Industrial Disputes Act (1947), S. 7 (3) ( a )_ 
A ‘judge of a High Court’ if includes Judge of High 
Court of former state of Jodhpur—Rajasthan Adap¬ 
tation of Central Laws Ordinance (iv [4] of 1950) 
S. 5 (vii). 

Section 7 (3) (a) of the Industrial Disputes Act, when 
it mentions a judge of a High Court, means a Judge of 
the High Court of Judicature for RajaBthan established 
under the Rajasthan High Court Ordinance of 1949 by 
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virtue of S. 5 (vii) of the Rajasthan Adaptation of 
Central Laws Ordinance 1950. A person, therefore, who 
had been a Judge of the High Court of the former State 
of Jodhpur, cannot claim to be qualified as a Judge 
of the High Court under S. 7 (3) (a). [Para. 9] 

(f) Industrial Disputes Act (1947), S. 7 (3) (a) — 
‘District Judge’if includes District Judge of former 
State of Jodhpur. 

A District Judge of the former State of Jodhpur is not 
inoluded in the word “District Judge”, which appears 
in S. 7 (3) ia) of the Industrial Disputes Act, when read 
with S. 5 (ix) of Ordinance No. IV of 1950 and as such 
is not eligible for appointment as an Industrial Tribunal. 

[Para. 10] 

The word “Rajasthan”, iu S. 5 (ix) of Ordinance IV of 
1950 means not merely a geographical area. The word 
“in” was used in this sub-section to cover, those Courts, 
offices, and Judges, Magistrates, officers or authorities 
who might be in the United State of Rajasthan but 
might not be in the service of the United State of Rajas¬ 
than; as for example, various offices and officers of the 
Government of India, which might be located, or who 
might be posted, in the United State of Rajasthan after 
it oame into existence in 1949. The use of the word 
‘ in”, therefore, in this sub section does not, mean that 
anyone, who was at any time a District Judge in the 
areas, which were united to form the United State of 
Rajasthan, became a District Judge for the purposes of 
8 . 7 ( 8 ) (a). It only refers to Judges, Magistrates etc., 
who were in the service of the United State of Raja 3 tban 
or who were acting as such in the United State of Rajas¬ 
than after it came into existence. [Para. 10] 

(g) Industrial Disputes Act (1947), S. 7 ( 3 ) (b) 
Proviso—If mandatory. 

The words “the appointment to a Tribunal of any 
person not qualified under part (a) shall be made in 
consultation with the High Court” in S. 7 (3) (b), proviso, 
are mandatcry and not directory. 

Hence the appointment of a retired High Court Judge 
of the former State of Jodhpur as an Industrial Tribunal 
without consultation of the RajaBthan High Court can¬ 
not be upheld under S. 7 t3) (b). (Para 13J 

P. D. Patwari and Shri Krishna — for Applicant • 
li. D. Desai — for the State of Rajasthan-, Sumer Dan 
— for the Govt. Advocate. 

Cases referred to — 

(Arranged in order of Courts, and in the Courts chro¬ 
nologically. List of foreign cases referred to oomes after 
the Indian Cases). 

(T7) A. I. R. (4) 1917 P. C. 142. r Pr 131 

(T 6 ) A. I. B. (3) 1916 Cal. 136: (43 Cal. 790.) [p r ! 121 
(’34) A. I. R. (21) 1934 Pat. 670 (2): (14 Pat. 24 F. B.) 

T Pr 131 

(1880) 5 A. C. 214: (49 L. J, Q. B. 577.). fPr* 131 

(1922) 2 A. C. 128: ( 91 L. J. P. C. 146.) [Pr. 7J 

Wanchoo C. J. —This is an application by the 
Mewar Textile Mills Ltd., Bhilwara, under 
Art. 226 , Constitution of India. By this applica¬ 
tion, the applicant challenges the appointment of 
Shree Sukhdeo Narain, retired Judge of the High 
Court of the former State of Jodhpur, as the 
Industrial Tribunal under S. 7, Industrial Dis¬ 
putes Act (No. xiv [ 14 ] of 1947), It may be men¬ 
tioned that Shree Sukhdeo Narain ia no longer 
working as the Industrial Tribunal now, as his 
appointment was terminated some time after the 
present application had been filed; but we have 
heard arguments on this application in spite of 
the termination of Shree Sukhdeo Narain s ap 
pointment, because, if the application prevails 
the proceedings taken before Shree Sukhdan 
Narain will all become void. 
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Cal The main point that has been urged in sup¬ 
port of the application is that the appointment is 
invalid, because Shiee Sukhdeo Narain does not 
fulfil the qualifications laid down for a Tribunal 
under S. 7 (3), Industrial Disputes Act. 

[3l The main opposition to the application has 
been made by the State of Rajasthan. It is in the 
first place, contended on their behalf that as 
there are other remedies open to the applicant, 
it cannot invoke the jurisdiction of this Court 
under Art. 226 of the Constitution. In the second 
place, it is urged that Shree Sukhdeo Narain was 
qualified within the meaning of s. 7 (3), Industrial 
Disputes Act. 

[4] We shall first deal with the objection that 
this Court should not exercise its power under 
Art. 226 of the Constitution, as there are other 
remedies open to the applicant. It is well settled 
that the extraordinary powers conferred on this 
Court under Art. 226 of the Constitution are not 
to be ordinarily exercised unless there is no other 
remedy open to an applicant, or, if any remedy is 
open at all, it is not as convenient, beneficial and 
effective as the remedy under Art. 226. 

[5] The contention on behalf of the State, in 
connection, is two-fold. In the first place, it is 
submitted that it is open to applicant to file a 
civil suit, and it is pointed out that, as a matter 
of fact, the applicant has given notice to the 
State under 8. 80, Civil P. C., intimating its in¬ 
tention to file a civil suit. So far as this is con¬ 
cerned, we are definitely of opinion that it is not 
open to the applicant to file a civil suit in order 
to get a decree invalidating the appointment of 
the Industrial Tribunal. We may refer to S. 9, 
Industrial Disputes Act, which reads as follows: 

“No order of the appropriate Government appointing 
any person ae a member of a Board, Court or Tribunal 
shall be called in question in any manner.” 

These words are very wide, and, in our opinion, 
bar the jurisdiction of the civil Courts in this 
matter. Reference may be made in this connec¬ 
tion to S. 9, Civil P. C., which reads as fol¬ 
lows : 

“The Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a civil 
nature excepting suits of which their cognizance is either 
expressly or impliedly barred.” 

The words used in S. 9, Industrial Disputes Act, 
prohibit the oalling into question of any appoint¬ 
ment of an Industrial Tribunal “in any manner.” 
These words, in our opinion, impliedly bar the 
jurisdiction of the civil Courts. Whether these 
‘words also bar the jurisdiction of thislCourt under 
Art. 226 is another matter with which we shall 
deal subsequently. The first remedy, therefore, 
of a civil suit is certainly not open to the appli¬ 
cant. 

[6l The alternative argument on behalf of the 
State is that even if it is not open to the appli¬ 
cant to file a civil suit, he has the remedy of 
going in appeal to the Appellate Tribunal consti¬ 
tuted under Central Act XLVIII [48l of 1950. Sec- 


ti6n 7 of that Act, among other things, provider 
that an appeal shall lie to the Appellate Tribunal 
from any award or decision of an industrial tri¬ 
bunal if the appeal involves any substantial ques¬ 
tion of law. It is urged that as the question 
involved in the present case is undoubtedly a 
substantial question of law, an appeal'is competent 
to the Appellate Tribunal, and the applicant 
should appeal there. Section 7 provides an appeal 
from an award or decision of an industrial tribu¬ 
nal. The present is said to be a decision, for 
admittedly no award has yet been made. It is- 
contended on behalf of the State that any deci¬ 
sion of an industrial tribunal can be taken in- 
appeal to the Appellate Tribunal, even though it 
may be an interlocutory decision. On the other 
hand, learned counsel for the applicant contends> 
that it is only the final decision of the Tribunal 
which is open to appeal under S. 7 and not any 
interlocutory decision. In particular, it is pointed 
out that the word “decision” has been used in 
S. 7 because in certain State Acts, e. g., the Bom¬ 
bay Industrial Relations Act of 1947, the final 
order passed by the Industrial Court is called a 
decision. For example, S. 84, Bombay Industrial 
Relations Act of 1947 provides an appeal against 
a decision of the Labour Court to the Industrial 
Court. The decision of the Industrial Court 
would, in its turn, be appealable to the Appellate 
Tribunal. Further, S. 87 of the same Act, while 
defining the duty of the Industrial Court, provi¬ 
des for decision of appeals against orders passed 
by the Registrar, against decisions given by the 
Commissioner of Labour, and against decisions 
by Labour Court, and also gives it original juris¬ 
diction to decide matters referred to it under 
various sections of that Act. Section 94 also pro¬ 
vides that an order, decision or award of the 
Industrial Court shall be binding on all parties, 
and so on. It is obvious that the word decision 
used in S. 94 means a final decision, and there 
can be no doubt that the word “decision” was used 
in S. 7 of Central Act XLViil [40] of i960, because 
of the provisions of various State Acts, for the 
decisions of State Tribunals were appealable to 
the Appellate Tribunal. We are, therefore, ofa 
opinion that the word “decision” used in S. 7 of 8 
Central Act xlviii [48] of 1950 means final deci-f 
sion and does not include an interlocutory order! 
passed during the hearing of an industrial dis-c 
pute. Learned counsel for the State was unable# 
to point out to us a single decision of any Appel¬ 
late Tribunal where appeal was entertained from 
an interlocutory order. Learned counsel for the 
applicant, on the other hand, referred to a 
number of decisions of the Appellate Tribunal 
reported in various Labour Journals where the 
Appellate Tribunal has consistently refused to 
hear appeals from interlocutory orders. In 
this connection, we may only refer to one 
case, which is reported in the Gazette of 
the Bombay Government of 19th April 1950, 
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Part I (l), page 1902. Further, it may be pointed 
out that it could not have been the intention' of 
the Legislature that all kinds of interlocutory 
. orders should be taken in appeal to the Appellate 
Tribunal, as that might delay the decision of 
industrial disputes indefinitely. We have, there¬ 
fore, no hesitation in coming to the conclusion 
that the word “decision*' in s. 7 of Act XLvIU of 
1950 refers to a final decision and not to an inter¬ 
locutory order. Further, even if it be conceded 
for argument’s sake that this word covers inter¬ 
locutory orders also, the bar of S. 9, Industrial 
Disputes Act would still remain. That section, 
as we haye already pointed out, prohibits the 
calling into question of any order appointing an 
Industrial Tribunal in any manner. That pro¬ 
hibition will, in our opinion, extend to calling it 
into question before the Appellate Tribunal also. 
We are, therefore, of opinion that even if it were 
to be accepted for argument's sake that the word 
“decision” in 9. 7 of act XLVIU [48] of 1950 includes 
interlocutory order, no appeal would, in any 
case, lie in any matter which calls into question 
the appointment of an Industrial Tribunal, in 
view of S. 9, Industrial Disputes Act. Learned 
counsel for the State could not point out any 
other manner, except these two, in which the 
applicant could call into question the appoint¬ 
ment of the Industrial Tribunal in this case. As 
we are of opinion that the appointment cannot 
be called in question either by a civil suit or by 
an appeal to the Appellate Tribunal, there is 
therefore no other remedy open to the applicant 
except to come to this Court under Art. 226 of 
the Constitution. # 

[7] The next question is whether it is open to 
this Court, in view of R. 9, Industrial Disputes 
Act, to question the appointment of the Industrial 
Tribunal under Art. 226 of the Constitution of 
India. We are of opinion that S. 9, Industrial 
Disputes Act cannot take away the jurisdiction 
of this Court conferred on it by Art. 226 of the 
Constitution. In this connection, wo may refer to 
the case of Rex v. Nat Bell Liquors Ltd. (1922) 
•2 A. O. 128 iD which their Lordships of the Privy 
Council remarked at pages 159-160 as follows : 

“Long before Jervis’s Acts statutes had been passed 
which created an inferior Court, and declared its deci¬ 
sions to be ‘final’ and 'without appeal,’ and again and 
again the Court of King's Bench had hold that language 
of this kind did not restrict or take away tho right of 
the Court to bring the proceedings before itself by cer¬ 
tiorari.” 

•Further, we may refer to a passage in Halsbury’s 
Laws of England, Edn. 2. vol. 9, p. 861 , para, 
1455, which is as follows : 

"Certiorari can only be taken away by express nega¬ 
tive words. It is not taken away by words which direct 
that certain matters shall be ‘finally determined’ in the 
inferior Court, nor by a proviso that 'no other Court 
eball intermeddle’ with regard to certain matters as to 
which jurisdiction is conferred on the inferior Court.” 

What applies to certiorari applies, in our opinion, 
to all the writs, orders or directions which can 


be issued under Art. 226 of the Constitution of 
India with this vital difference. In England the 
Parliament is supreme and it can take away the' 
right of the superior Court to issue writs of 
certiorari and so on by express words. In India, 
however, the Constitution is supreme, and neither 
the Parliament nor the State Legislature can take 
away the right conferred on the High Courts 
under Art. 226 of the Constitution. Such rights 
can only be abridged by an amendment of the 
Constitution, as provided in Art. 368. Section 9, 
therefore, of the Industrial Disputes Act, even 
though it may be very widely worded, cannot 
take away the jurisdiction of this Court under 
Art. 226 of the Constitution, and it is open to this 
Court, therefore, to consider the validity of the 
appointment of Shree Sukhdeo Narain as the 
Industrial Tribunal. 

[8] The appointment in question was made on 
9fch October 1950, after the Industrial Disputes 
Act had been applied to the State of Rajasthan 
on 24th January 1960. Section 7 (3) Industrial 
Disputes Act reads as follows : 

“Every member of the Tribunal shall be an indepen¬ 
dent person : 

(a) who is or has been a Judge of a High Court or a 
District Judge, or 

(b) is qualified for appointment as a Judge of a High 
Court : 

Provided that the appointment to a Tribunal of any 
person not qualified under part (a) shall be made in 
consultation with the High Court of the State in which 
the Tribunal has or is intended to have, its usual place 
of sitting." 

The Notification, appointing Shree Sukhdeo 
Narain as the Industrial Tribunal is as follows : 

"(We omit the unnecessary portion). Iu exercise of the 
powers conferred by S. 7, Industrial Deputes Act, 1947 
(XIV [14] of 1947) tho Government of Rajasthan is 
pleased to constitute an Industrial Tribunal consisting 
of Shri Sukhdeo Narain, a retired Judge of the High 
Court of the erstwhile Jodhpur State for the adjudication 
of an industrial dispute in the Mewar Textile Mills Ltd., 
Bhilwara in Rajasthan.” 

[9] The contention on behalf of the applicant 
is that Shree Sukhdeo Narain was not qualified 
for appointment under part (a) of s 7(3), because 
lie was a Judge of the High Court of the former 
State of Jodhpur. He refers to tho Rajasthan 
Adaptation of Central Laws Ordinance, 1950 (iv 
[4] of 1950), in this connection. By this Ordinance 
the Industrial Disputes Act of 1917 was made ap¬ 
plicable to the Stato of Rajasthan The Ordinance 
was promulgated on 24 1 1950, and was published 
in the Rajasthan Gazette on 25 1-1950. Sections 
(vii) of this Ordinance is as follows: 

"For the purpose of the application of any Central law 
to Rajasthan, unless there be anything repugnant in the 
subject or context, 

(vii) references therein to High Court shall be deemed 
to be references to the High Court of Judicature for 
Rajasthan established under the Rajasthan High Court 
Ordinance, 1949.” 

It follows, therefore, that S. 7 (3) (a), Industrial! 
Disputes Act, when it mentions 'a Judge of a] 
High Court,’ means a Judge of the High Court o« 
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Judicature for Rajasthan established under the 
Rajasthan High Court Ordinance of 1949. A per¬ 
son, therefore, -who had been a Judge of the High 
Court of the former State of Jodhpur, cannot 
claim to be qualified as a Judge of the High 
toourt under s. 7 (3) (a). In this view of the 
matter, Shree Sukhdeo Narain was not qualified 
for appointment as an Industrial Tribunal, and, 
therefore, all proceedings taken before him would 
be null and void. 


[ 10 ] But it has been urged on behalf of the 
State that even if Sbree Sukhdeo Narain was nob 
qualified for appointment as a former Judge of a 
High Court, he was certainly qualified for ap¬ 
pointment as a former District Judge. We accept, 
for present purposes, that Shree Sukhdeo Narain 
was a District Judge in the former State of Jodh¬ 
pur, though this was not the ground of qualifica¬ 
tion given in the Notification issued by the State 
Government. The question, however, arises whe¬ 
ther Shree Sukhdeo Narain would be qualified, 
under S. 7 (3) (a), as a District Judge of the former 
State of Jodhpur. Reference in this connection 
may be made to sub-s. (9) of S. 5 of Ordinance 
IV [4] of 1950, which reads as follows: 

“For the purpose of the application of any Central 
law to Rajasthan, unless there be anything repugnant in 
the subject or context, 

(ix) references therein to other civil, criminal and 
revenue Courts, to public offices, and to Judges, Magis¬ 
trates, officers or authorities shall be deemed to be refer¬ 
ences to such Courts, offices and Judges, Magistrates, 
officers or authorities of or in Rajasthan;” 

The question, therefore, that arises is whether a 
District Judge; as mentioned in S. 7 (3) (a), can 
refer to a District Judge of the former State of 
Jodhpur. Ordinance I [ll of 1949 defined Rajas¬ 
than as the United State of Rajasthan. This Unite 
State of Rajasthan came into existence on 7-4- 
1949, and the United State of Matsya was inte¬ 
grated with it on 15-5-1949. The question then 
falls for consideration is whether a District Judge 
of the former State of Jodhpur is included in 
the word “District Judge,” which appears in 8. 7 
(3) (a), Industrial Disputes Act, when read with 
8 . 5 (ix) of Ordinance IV [4] of 1950. Learned 
counsel for the State admits that Shree Sukhdeo 
Narain was not a Judge “of” Rajasthan within 
the meaning of S. 5 (ix) of Ordinance IV of 1950. 
His contention however, is that Shree Sukhdeo 
Narain was a Judge “in” Rajasthan,, and, there¬ 
fore, eligible for appointment. It is contended 
that the word “Rajasthan” in S. 5 (ix) is a geo¬ 
graphical expression only, and as Shree SukbdfO 
Narain was a District Judge in the former Jodh- 
pur State, which was geographically situated in 
what is now called the United State of Rajasthan, 
he is qualified under S. 7 (3) (a) as a District 
Judge. We are, however, of opinion that w view 
of the provisions of Ordinance I [ll of 1949, the 
word “Rajasthan” has not a mere geographical 
meaning. Rajasthan, as we have already said, has 
been defined in Ordinance I [ll of 1949 as the 


United State of Rajasthan, and it has been pro¬ 
vided in S. 2 of that Ordinance that in all Ordin¬ 
ances made after the promulgation of this Ordin¬ 
ance unless there is anything repugnant in the 
subject or context “Rajasthan” would mean the 
United State of Rajasthan. It is obvious that the 
words “Judges, Magistrates, officers or authorities 
‘of’ Rajasthan” mean “Judges etc. who are in 
the service of the United State of Rajasthan”. 
The word “Rajasthan”, therefore, in S. 5 (ix) of 
Ordinance IV of 1950 means not merely a geogra¬ 
phical area. The word “in” was used in this sub¬ 
section to cover, in cur opinion, those CourtSi 
offices, and Judges, Magistrates, cfficers or autho¬ 
rities who might be in the United State of 
Rajasthan bub might not be in the service of the 
United State of Rajasthan; as for example, various 
offices and officers of the Government of India, 
which might be located, or who might be posted, 
in the United State of Rajasthan after it came 
into existence in 1949. The use of the word m , 
therefore, in this sub-Bection does not, in our 
opinion, mean that anyone, who was at any 
time a District Judge in the areas, which /were 
united to form the United State of Rajasthan, 
became a District Judge for the purposes of 
S. 7 ( 3 ) (a). As we see it, it only refers to Judges, 
Magistrates etc., who were in the service of the 
United State of Rajasthan or who were acting as! 
such in the United State of Rajasthan after ltl 
came into existence. We may, without meaning? 
offence, mention that some of the Covenanting 
States which joined to form the United State of 
Rajasthan were very small principalities, and the 
use of the word “Rajasthan” in S. 5 (ix) of 
Ordinance No. IV of 1950 clearly meant that 
authorities of or in Rajasthan, after it came into 
existence, would be deemed to be meant by the 
various words used in the various Central Acts. 
It may very well have been the policy of the 
United State of Rajasthan not to recognize officers 
of all the Covenanting States to be equal in foot¬ 
ing with tbe officers of or in the United State of 
Rajasthan. It has been pointed out that the Con¬ 
stitution of India provides that the period during 
which aD advocate or judicial officer has been an 
advocate or ha3 held judicial office in any area, 
which was comprised before 15-8-1947, within 
India, as defined by the Government of India Act, 
1935, shall be taken into account in considering 
the eligibility of a judicial officer or an advocate 
for appointment to High Courts, and as such 
there is no reason why a District Judge of tbe 
former State of Jodhpur should not be consider¬ 
ed to be a District Judde for the purposes of S. 7 
(3) (a). The analogy is, however, deceptive, for 
the provision in the Constitution is specific. If 
there had been a specific provision in Ordinance 
No. iv of 1950, a District Judge of the former 
State of Jodhpur would have been eligible; bob 
there is no such specific provision in the Ordi¬ 
nance, and we cannot consider the word Rajas- 
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than” used in S. 5 (ix) of Ordinance No. IV of i960 
as a mere area. If the intention was to inolude 
all the Covenanting States, the last words of sub* 
s. (ix) of S. 6 would have been something like 
this, “such Courts, offices and Judges, Magistrates, 

,officers or authorities of or “in Rajasthan or in any 
covenanting Btate”. We are therefore, of opinion 
that Shree Sukhdeo Narain cannot be considered 
to be a District Judge within the meaning of 
S. 7 (3) (a). He could not, therefore, have been 
appointed an Industrial Tribunal under S. 7 (3) 
(a), Industrial Disputes Act. 

[ill Lastly, it is urged that even if he was not 
qualified under S. 7 (3) (a), he was certainly 
qualified under s. 7 (3) (b), whioh provides that 
anyone who is qualified for appointment as a 
Judge of a High Court is eligible for member¬ 
ship of a Tribunal. It may be accepted, for 
present purposes, that in view of Art. 217 (2), 
Explanation (b), of the Constitution’ Shree 
Sukhdeo Narain was qualified for appointment as 
a Judge of a High Court But in such a case, the 
proviso to S. 7 (3) comes into play, which provides 
that the appointment shall be made in consulta¬ 
tion with the High Court. It is not denied that 
the appointment of Shree Sukhdeo Narain was 
not made in consultation with the High Court of 
Rajasthan. The argument, however, is that this 
provision is merely directory and not mandatory, 
and, therefore, even though the High Court of 
Rajasthan was not consulted, the appointment 
does not become invalid. The words usod in the 
proviso are these, 

“The appointment to a Tribunal of any person not 
qualified under part (a) shall be made in consultation 
with the High Court.” 

As the words stand, the State Government is 
commanded to consalt the High Court before 
appointing a person qualified under part (b) to 
S. 7 (3) The reason for this command is also 
clear. The Legislature intended that independent 
persons of proper calibre should be appointed to 
a Tribunal. It thought that so far as District 
Judges and Judges of the High Courts were con¬ 
cerned, prima facie they had the requisite quali¬ 
fications, and, therefore, no provision was made 
for consultation with the High Court before their 
appointment. But in the case of a person, who was 
not, or who had not been, a Judge of the High Court 
or a District Judge, consultation with the High 
Court was provided, presumably with the intention 
of securing an independent person of the right 
calibre for such membership. In the case of Rajas- 
than in particular, consultation with the High 
Court would appear to be all the more necessary 
if the main object of the statute was not to be 
defeated, for there were different standards as 
to the qualifications of advocates in different 
Covenanting States in the same way as in the 
case of judicial officers, to which reference has 
already been made. In some of the Covenanting 
States it was not even neoessary to have legal 


qualifications before one became an advooate or a 
judicial officer. 

[12) In this connection we may refer to the 
cage of Mathura Mohan v. Ramkumar Saha, 

A. I. R. (3) 1916 Cal. 136 where it was held : 

“No universal rule can be laid down for the construe 
tion of Statutes. As to whether mandatory enactments 
shall be considered directory only or obligatory with an 
implied nullification for disobedience; it is the duty of 
Courts of justice to try to get at the real intention of the 
Legislature by carefully attending to the whole scope of 
the Statute to be construed.” 

[13) In our opinion, the direction that the] 
appointment of a person nob qualified under 
part (a) shall be made in consultation with the 
High Court must be considered to be mandatory| 
in the case of thiB Statute. In this connection 
reference may be made to Montreal Street 
Railway Co. v. Normandin, A. I. R. (4) 1917 P. C. 

142, where it was observed at p. 144 : 

“The question whether provisions in a statute are 
directory or imperative has very frequently arisen in this 
country, but it has been said that no general rule can 
be laid down, and that in every case the object of the 
statutes must be looked at. The cases on the subject will 
be found collected in Maxwell on Statutes, edn. 5, p. 596 
and following pages. When the provisions of a statute 
relate to the performance of a public duty and the case 
is such that to hold null and void acts done is neglect of 
this duty would work serious general inconvenience or 
injustice to persons who have no control over those 
entrusted with the duty and at the same time would not 
promote the ^main object of the Legislature, it has been 
the practice to hold such provisions to be directory only, 
the neglect of them, though punishable, not affecting the 
validity of the acts done.” 

This case related to non-revision of the list of 
jurors maintained in a certain part of Quebec. It 
was held that there was neglect of the provisions 
as to the revision of the list of jurors for several 
years with the result that if the provision was 
held mandatory, all trials held during the course 
of those years might have beoome null and void. 
Under those ciroumstances, it was held that the 
provisions were merely directory, as the main 
objeot of the Legislature, namely, that the trial 
should be held with the aid of a jury; was pro¬ 
moted, even though the lists were old. These 
considerations, however, do not apply to the 
present case. The words used are mandatory, and 
we are of opinion that the main object of the Legis¬ 
lature would be frustrated if it were held that 
the provision was merely directory and the State 
Government was not obliged to consult the High 
Court. We may in this connection refer to two 
more cases. The first is the case of Frederic 
Guilder Julius v. The Lord Bishop of Oxford , 

(1880) 5 A. c. 214. There it was said: 

"The words in a statute ‘it- shall be lawful’ of them- 
eelvc-9 merely make that le^al and possible which there 
would, otherwise, be no right or authority to do. Their 
natural meaning is permissive and enabling only.” 

This case, however, recognized that some time 
even these words may cast a duty, and may, 
therefore, be mandatory. The second case ia 
Lachmi Chand v. Ram Pratap, A. I. R. ( 21 ) 1934 
Pat. 670 ( 2 ). There also the Patna High Court had 
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to decide whether the words “it shall be lawful to 
make rules” in S 138, Bihar and Orissa Self- 
Government Act, 1885, were mandatory or merely 
directory, and it was held that under the circum¬ 
stances of that case, they were mandatory. The 
#ase of the statute before us is stronger, inasmuch 
as there is a definite mandate that the appoint¬ 
ment shall be made in consultation with the 
High Court. Under these circumstances, as the 
High Court of Rajasthan was not consulted the 
appointment of Shree Sukhdeo Narain cannot be 
upheld under S. 7 (3) (b), Industrial Disputes Act. 

[14] In this view of the matter, it is not neces¬ 
sary to consider the other points raised in detail. 
It is enough to say that we do not think that 
the appointment was invalidated because Shree 
Sukhdeo Narain was over 60 years old or because 
the original order said that his appointment was 
for only two months or because there was some 
defect in the manner of publication of the appoint¬ 
ment. 

[15] We, therefore, hold that the appointment 
of Shree Sukhdeo Narain is invalid. In the 
normal course, if he had been working still, we 
would have issued the necessary order in the 
nature of quo warranto. However, as he is no 
longer working as an Industrial Tribunal, it 
would be enough to make a direction that all 
proceedings taken by him in connexion with the 
dispute between the applicant aod its workers 
after his appointment are null and void. Consi¬ 
dering the circumstances of the case, we think it 
proper that the parties should bear their own 
costs of this application. 

K.S. • Order accordingly. 
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(JODHPUR BENCH) 

Bapna J. 

Devi Chand—Petnr v. Gulabchand — Resp . 

Civil Revn. No. 201 of 1950, D/- 7-3-1951. 

(a) Civil P. C. (1908’, O. 17. R. 3 - An ° r ? er H '*ided 
be deemed under O. 17, R. 3 when the suit is decided 

and not when it is adjourned. Lra J 

Anno: G. P. C., O. 17, R. 3 N. 1. 

(b) Civil P C. (1908), O. 18, R. 2 (2) and S. 115 - 
dS Ince 'o lead evidence first - ^dant absent on 
date of hearing and plaintiff asked to pro luce his 
evidence - Adjournment granted to plaintiff to pro¬ 
duce evidence - Application \ry defendant before 
date of hearing to produce evidence — Discretion of 

Court. . , 

According to pleadings in a suit, the defendant was o 

lead his evidence first. On the date fixed £or 
defendant was absent and bis lawyers req 
jourument was refused. The plaintiff was ‘ 
produce his evidence, but he wanted an adjournment to 
produce his evidence and the request was granted The 
defendant moved the Court a few days before the date of 
hearing that he might be allowed to produce his eviience: 

Held that in asking the plaintiff to produce his^evi¬ 
dence, the Court purported to act under O. lb. R. 2 (_) 
and on the date when the defendant moved the Court for 
permission to produce his evidence the matter was within 
ohe discretion of the Court, and the Court in refusing to 


consider the application on merits refuses to exercise 
jurisdiction. [Para 4] 

Teat discretion had no doubt to be exeroised after 
taking into consideration the entire circumstances 6f the 
case. If a Court oame to the conclusion that the applica¬ 
tion was made in order to delay the proceedings in the 
suit or that there were ciroumstances which would not 
justify any interference in the earlier order, the Court 
may not allow any indulgence; but if the Court considers 
that the non-production of the evidence on the earlier 
date was due to certain circumstances not amounting to 
aDy negligenoe on the part of the defendant, the Court 
had a discretion to allow an opportunity to the defen¬ 
dant to lead his evidence. [Para 4] 

Anno: 0. P. C., O. 18 R. 2 N. 1, 8. 

Maghraj Modi—for Petnr. 

Bapna J.—This is a revision by the defendant 
in a case pending in the Court of Civil Judge, 
Sirohi. 

[2] The opposite party Shah Gulab Chand sued 
the petitioner Devichand for recovery of 
Rs. 3473/3/-. According to the pleadings and the 
issues raised in the case, the defendant was to 
lead his evidence first. On 30 5 1950. the date 
fixed for producing evidence, the defendant was 
not present and his lawyer wanted an adjourn¬ 
ment. This was refused and the evidence for tho 
defence was deemed to be closed. The plaintiff 
wanted adjournment to produce his evidence and 
the Buit was adjourned to 10 7-1950 On the 5th 
July the defendant moved the Court for setting 
aside the earlier order of 30-6-D50 closing his 
evidence, and requested for being allowed to pro¬ 
duce evidence on the 10th July for which the 
case had been adjourned. In the meanwhile, Mr. 
M. J. Mardia, who was the Civil Judge, who 
passed the order on 30th May was succeeded by 
Mr. Mukat Behari Lai and this application came 
up * before him for decision. Mr. Mukat Bebari 
Dal recorded an order on the 10th July that the 
order of 30th May appeared to him to have been 
passed by his predecessor under O. 17, R. 3, Civil 
P. C., and be could not interfere in that order. 
On behalf of the defendant, the present revision 
■was filed against the order of 10 7-1950, and in 
the alternative against the order of 30 6-1950. 

[3l It was argued that Mr Mardia, the learned 
Civil Judge, who passed the order on 30th May, 
did not consider the circumstances in their pro¬ 
per perspective in passing that order. According 
to the affidavit produced by the defendant along 
with his application on 5th July, the ca3e was 
fixed for evidence on the 30th April, but the Civil 
Judge went on leave on or about 15th April and 
a notice was put up on the Notice Board that 
parties should not call the witnesses till the 30th 
April. On the 29th April, however, the Civil 
Judge returned and held his office and adjourned 
the case to 15th of May. The Civil Judge again 
went on leave on 1st May, and the Advocate for 
the defendant moved the District Judge on 5th 
May for an intimation whether the witnesses were 
to be called on 15th Mav meaning thereby asked for 
information whether the civil Judge would return 
in time and hold his Court on 15th May. The Difl- 
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fcriofc Judge directed that the witnesses need not be 
called. On 15feh May, the civil Judge, however 
came back from leave and was in Court on that 
day. The Advocate for the defendant wanted the 
case to be fixed for some time after summer vaca¬ 
tion which was to begin on 1st June, but the Court 
fixed 30th May. On this date, the defendant could 
not appear as he lay ill at Adorn in Bellary Dis¬ 
trict in Madras Presidency, and was not in a 
position to arrange for the production of the wit¬ 
nesses. An application and a medical certificate 
was produced in the Court. The learned civil 
Judge, however, recorded an order that even if 
the defendant was ill, there was no reason for the 
non-production of other witnesses and it was also 
recorded that the defendant should have taken 
steps to summon the witnesses all of whom were 
residents of Sirohi District. It was argued by the 
learned counsel for the defendant that the sum¬ 
monses were not taken as on an earlier date the 
witnesses had absented in spite of the service of 
the summons and that what the defendant pro¬ 
posed to do was to come in time and arrange to 
produce the witnesses himself, and that in any 
case, as the case was adjourned at the request of 
the plaintiff, an opportunity should have been 
allowed to the defendant to produce his evidence 
before the plaintiff began his evidence. The next 
contention of the learned counsel for the defen¬ 
dant is that in making the order of 10.7-1950, the 
learned civil Judge refused to exercise jurisdiction 
on an erroneous view that an earlier order was 
the order under O. 17, R. 3, Civil P. C. 

[4] In my opinion, the second contention must 
prevail, and in view of the fact that I am sending 
this case to the present civil Judge for disposing 
of the potition of the defendant to vacate the 
order of 30 5-1950, I do nob propose to express any 
opinion as to the correctness or otherwise of the 
order of 30th May. Order 17, R. 3 provides that : 

“where any party to a suit to whom time has been 
granted fails to produce his evidence, or to cause the 
attendance of his witnesses, or to perform any other act 
necessary to the further progress of the suit for which 
time has been allowed, the Court may, notwithstanding 
suoh default, proceed to decide the suit forthwith.” 

The last lines in the rule are important. An 
order, would be deemed under O. 17, R, 3 when the 
suit is decided and not when it is adjourned as 
is clear from the rule itself. This is a permissive 
rule and where the suit is not decided, the order 
cannot be held to have been passed under o. 17 
R. 9. The order of 80th May was obviously one 
by which the adjournment of the case at the 
request of the defendant was refused. The matter 
of adjournment is dealt with in R.i of o. 17 , Civil 
P. C., and in asking the plaintiff to produce his 
evidence, the Court purported to act under o. 18 
R. 2 ( 2 ) of the Court. If the Court had decided 
the case forthwith on the ground of non-produc. 
tion of evidence by the defendant, the defendant 
would have had to file an appeal against the 
decree, but as it happened, the Court gave an 


adjournment at the request of the plaintiff and 
when the defendant had moved the Court a few 
days before the date of hearing that he may be 
allowed to produce his evidence, the matter was 
within the discretion of the Court. That discre¬ 
tion had no doubt to be exercised after taking into 
consideration the entire circumstances of the 
case. If a Court came to the conclusion that the 
application was made in order to delay the pro¬ 
ceedings in the suit or that there were circumst¬ 
ances which would not justify any interference in 
the earlier ordgr, the Court may not allow any 
indulgence; but if the Court considers that the 
non production of the evidence on the earlier 
date was due to certain oircumstances not amout- 
ing to any negligence on the part of the defendant 
the Court bad a discretion to allow an opportu¬ 
nity to the defendant to lead his evidence. In 
view of the fact, that the civil Judge was 
of opinion, that he was not in a position 
to pass any order on the petition he does 
not seem to have considered the application on 
merits. The revision is, therefore, accepted the 
order of 10 7-1950 passed by the learned civil 
Judge. Sirohi, is set aside, and the case is sent 
back to that Court which will now proceed to 
decide the application dated 5-7-1950 on merits. 

V.B.B. Case remanded. 
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(JAIPUR BENCH) 

DAVE, J. 

Jagannath, Appellant v. Kajoria and Others Res¬ 
pondents. 

Second Appeal No. 340 of 1949, D/- 10-8-1950. 
Civil P.C. {1908), O. 13 R. 10 (J) — Scope. 

A Court summoning a record of another suit bet¬ 
ween the parties under O. 13, R. 10 cannot use any 
document from the latter record without putting 
it to the party against which it is to be used or 
without getting it proved formally. A. I. R { 30 ) 
1943 Oudh 54, AIR {17) 1930 Lah 714, Foil. 

. „ {Paras 2, 4) 

Anno: C. P. C., O. 13 R. 10. N. 1. 

Badri Prasad, for Appellant — Umadutt, for Res¬ 
pondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

('27) AIR (14) 1927 Lah 69(2): (98 Ind Cas 881) 

(Pr 5) 

C29) AIR (16) 1929 Lah 78: (111 Ind Cas 361) 

(Pr 5) 

(’30) AIR (17) 1930 Lah 714: (11 Lah 632) 

(Pr 5) 

C31) AIR (18) 1931 Lah 119: (131 Ind Cas 374) 

C4D AIR (28) 1941 Oudh 341: (194 Ind Cas P 195) 

(Pr 

C43) AIR (30) 1943 Oudh 54: (203 Ind Cas 391) 

(Pr 3) 

JUDGMENT: This is a second appeal by tne 

?£i-5 ail l st rf h i e judgment & decree of the learned 
Additional District J., Alwar, dated 12-4-1949 re 
versing the decree of the Munsif, Raigarh dated’ 
30-11-1948 decreeing the plff.’s suit. ’ 

(2) The main question involved in this anneal In. 
whether a court summoning a record of anotheS 
suit between the parties under O. 13 R. 10" civil! 
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P. C. can use any document from the latter record 
without putting it to the party against which it is 
to be used or without getting it proved formally. 

(3) The facts giving rise to the above question 
are that the plff-appellant filed a suit for posses¬ 
sion of. land situated in the village Achalpuri in 
the court of the Munsif at Rajgarh. It was averred 
by the plff. that the deft.-respt. had taken un¬ 
lawful possession of the disputed land on 15-7-1942. 
The deft, pleaded that it was his ancestral pro¬ 
perty & that it. was in his & his ancestors’ posses¬ 
sion for a long time. The trial court found that 
from the plff’s own admission the disputed land 
was proved to be in the possession of the deft, from 
12-2-1935 & not from 15-7-1942. It was however 
held by that court that the deft’s possession was 
not adverse &, therefore, the suit was not barred. 
On appeal by the deft, the Additional Dist. J., 
Alwar, came to the conclusion that as the deft, was 
found to be in possession of the property since 15- 
2-1935, Art. 142, Limitation Act, was applicable in 
the present case & the plff's suit was time-barred. 

(4) The appellant’s counsel contends that the 
deft, -had produced no evidence in the trial court to 
prove that he had got possession of the disputed 
property from 15-2-1935. It w&s pointed out that 
after both the parties had finished their evidence 
the trial court summoned the record of a previous 
case between the parties & on the basis of a plaint, 
which, in its opinion, was filed by the plff.-appel- 
lant in that case, the learned trial Judge came to 
the conclusion that the plff. had admitted 
the deft’s possession from 15-2-1935. The appellant’s 
Counsel contends that the trial court could summon 
the record of the previous suit between the parties 
but it could not use this document on the back of 
the plff. to his disadvantage. This argument is 
found to be correct. 

(5) The relevant portions of O. 13 R. 10, C.P.C., 
are as follows: 

"(1) the court may of its own motion, & may in 
its discretion upon the application of any of the 
parties to a suit, send for, either from its own 
records or from any other court, the record of any 
other suit or proceeding, & inspect the same. 

* * * 

(3) Nothing contained in this rule shall be deemed 
to enable the court to use in evidence any docu¬ 
ment which under the law of evidence would be 
inadmissible in the suit.” 

According to sub-rule (1) the court has got the 
authority to send for the record of any other suit 
or proceeding & inspect the same, but sub-rule (3) 
makes it quite clear that it has no authority to 
use in evidence any document which under the law 
of evidence would be inadmissible in the suit. It was 
held in ‘Usuf Hasan v. Raunaq Ali’, AIR (30) 1943 
Oudh 54 that it is not permissible to raise any 
presumption of genuineness in respect of the Plaint, 
which is only a private document, & that it must 
be proved by direct evidence. In ‘Shafiquddin v. 
Mahbub Elahi’, A I R (17) 1930 Lah 714, it was 
observed by Shadilal, C. J., & concurred by another 
judge of the High Court that admissions cannot be 
used against a party unless they are put to him 


& an opportunity is afforded to him to explain 
them if they are capable of explanation. I res¬ 
pectfully agree with the views expressed in the 
above decisions & it was incumbent upon the trial 
Court to put the said plaint to the plff. & ask him 
in the first instance whether he admitted it. Then 
the portion which was sought to be used against 
him should also have been pointed out & he should 
have been asked if he had any explanation to offer 
about it. As long back as in ‘Phullu v. Ghulam 
Nabi’, AIR (14) 1927 Lah 69 (2), it was observed 
by Dalipsingh, J., that the mere sending of a re¬ 
cord under O. 13, R. 10, C.P.C., does not bring it 
in evidence. The same view was expressed by 
Bhide, J., in Abdul Ghani v. Faqir Mahomed’, AIR 
(16) 1929 Lah 78 & by a Division Bench consisting 
of Coldstream & Tekchand, JJ. in ‘Maya Dhari v. 
Chunilal Pannalal’, AIR (18) 1931 Lah 119. 

(6) Relying, on these decisions, the Oudh Chief 
Court also took the same view in 4 Gokul Prasad v. 
Madei Kuar’, A I R (28) 1941 Oudh 341. The 
learned Advocate for the respt. has himself con¬ 
ceded that the trial Court ought to have taken 
proper proceedings to get this document proved 
according to law before bringing it on record & 
using it against the appellant. 

(7) It appears from the record that the parties 
have produced oral evidence also on this point. 
The trial Court has in its judgment referred to 
the statement of witnesses but it has not given any 
expression about its own opinion about them. The 
appellate Court does not seem to have gone through 
that evidence at all nor has it tried to touch other 
issues. The advocates for both the parties agree 
that the case should be remanded to the first ap¬ 
pellate Court. The respt’s. advocate prays that 
the first appellate Court .should be directed to (five 
a chance to both the parties to bring their evi¬ 
dence if they so desire regarding the said document, 
ie the plaint in the previous case between the 
parties The appellant’s advocate, on the other 
hand says that it should be altogether excluded 
from ’ evidence & the first appellate Court snould 
simplv rehear the parties & decide the case on the 
remaining evidence. I think that the contention 
of the appellant’s advocate in this connection is 
not reasonable. Both the Courts have considered 
this document to be an important piece of evi¬ 
dence Apparently there is no inherent defect 
from its inadmissibility in evidence. All that is 
required is a formal proof to enable it to be brought 
on record. It does not seem proper to neglect this 
documentary evidence to which so much importance 
has been attached by the Courts below, simply be¬ 
cause of the lack of formality. 

ORDER 

(8) The appeal is allowed & the order of the first 
appellate Court is set aside. The file be remanded 
to the Dist. J., Alwar, with the direction that after 
giving an opportunity to both the parties to prove 
& rebut this document & after hearing them again 
the case should be decided afresh. 

V.B.B. Case remanded. 


